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 1. Project History and Regulatory Approvals 
 
The former Portsmouth Town Dump, also known as the Island Park Landfill and Kidd Disposal Area, is a 
privately owned 18 acre site, 14 acres of which was filled between 1954 and 1974 by the Town of Portsmouth.  It 
was leased and operated by the Town while owned by, Gerald Kidd, a private owner.  Encroachment of 
landfilling operations onto a neighboring property (owned by Thomas Levesque) also occurred. It is believed 
that both household and industrial waste was disposed on the property.  The Department has been involved with 
the site since 1989 when it performed a Preliminary Assessment of the site under the Federal CERCLA program 
and has been involved with other assessments for the site under that program since. The Landfill Closure 
Program became involved with the site when Art Palmer (owner of AP Enterprise “APE”) approached the 
Department about his desire to acquire the site.  His plan was to clean up the site and create a volleyball facility 
at the site. 
 
In November of 2003, a Site Investigation Report was submitted to the Department.  It found the following 
regulatory issues at the site: 
 

• Trash and refuse is present near the surface with minimal or no cover 

• Existing soils exceed the RIDEM Residential and Industrial/Commercial Direct Exposure Criteria for the 
following hazardous substances: arsenic, lead, benzo (a) pyrene, benzo (b) fluoranthene, and chrysene. 

• Soil sampling showed existing soil exceeds the RIDEM GB leachability criteria for trichloroethene.  The 
GA leachability criteria were also exceeded for the following hazardous substances: trichloroethene, 
tetrachloroethene and cis-1,2-dichloroethene. 

• Groundwater sampling of on-site wells shows it exceeds the GA criteria for barium, benzene, cis-1,2-
dichloroethene,  tetrachloroethene, trichloroethene, and vinyl chloride.  The area is classified as GA. 

• Soil gas results indicate elevated levels of trichloroethene, 1,1,1-trichloroethane, toluene, 1,1-
dichloroethene and 1,1,2-trichlorotriflouroethane on the central portion of the landfill, however, these 
concentrations decrease to non-detectable levels on the southern and northern portions of the Site. 

• Sediment and surface water sample results do not indicate exceedences. 

The proposed remedy for the Site consisted of the following elements: 
 

• A final cap consisting of two feet of soils meeting the RIDEM Residential Direct Exposure Criteria. 

• The use of shaping and grading soils under the final cap. 

• Deed restriction (an Environmental Land Usage Restriction or ELUR). 

• Monitoring of groundwater and soil gas. 

In the Remedial Action Work Plan submitted in March of 2010, APE kept the elements of the remedy above but 
no longer included the proposal to build a recreational complex.   
 
Important project milestones are listed below: 
 

• 11/2003- APE submits Site Investigation proposing soil cap as part of recreational use 
• 12/2003 Department Comments on Site Investigation Report requiring additional investigation. 
• 2/2004  Letter of Non-Compliance sent to Property Owners and Town requiring additional investigation 

as indicated in letter of 12/2003 
• 8/2004 AP Enterprise LLC enters agreement to purchase property. 
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• 6/2005- Bona Fide Prospective Purchaser Agreement between APE Enterprise and the Department. APE 
agrees to implement remedy in Site Investigation Report. 

• 1/2006- Submission of the Supplemental Site Investigation Report containing additional data required by 
the Department 

• 6/2006 After review and correspondence, RIDEM issues Program letter considering SIR complete.  
Begins public notice which included notification of all abutters and the Town of Portsmouth by mail. 

• 9/2006 Public notice complete, response to public comments is sent. 
• 11/2006 APE submits a response to the outstanding public comments for OWM review and approval 
• 11/2006 APE Submits Remedial Action Work Plan with Recreational Complex. 
• 12/2006 Remedial Decision Letter issued by RIDEM 
• 2/2008 RIDEM issues Notice of Intent to Enforce to Responsible Parties after progress stalls on remedy. 
• 3/2010 APE submits revised Remedial Action Work Plan without recreational use and pavement and 

submits detailed criteria for grading and shaping materials. 
• 5/2010 APE submitted Category B Assent Application to CRMC 
• 6/2010 APE submits Soil Erosion and Sediment Control Ordinance Application to Portsmouth Building 

Official 
• 6/2010 Town of Portsmouth approves Soil Erosion and Sediment Control Ordinance Application 
• 6/2010 Army Corps of Engineers determines no permit is required from that agency. 
• 8/2010 Department. submits comments to RAWP and requires submission of Beneficial Use 

Determination (BUD) application 
• 8/2010 APE submits BUD Application 
• 9/2010 Following public hearing on 9/8/2010, Department approved the BUD 
• 9/2010 CRMC unanimously approves of Application.  The Town Manager of Portsmouth was present 

for the meeting and is on the CRMC Board.  He voted to approve the AP Enterprises’s Application. 
(9/28/2010). 

• 12/2010 APE asks for modification of BUD 
• 1/5/2011 Public Notice of request for modification  
• 1/18/2011  Public Meeting on BUD modification  
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As explained above, abutter notification, public notice of the Site Investigation Report, and public notice of the 
Beneficial Use Determination Application have already taken place.  Written approvals and public notice (as 
required) by other regulatory entities (such as the Amy Corps of Engineers, Town of Portsmouth and Coastal 
Resources Management Council) have already taken place prior to this modification request.  It is also important 
to note that of these agencies only RIDEM required notification of abutters (2006).   
 
The matter under consideration now (modification of the BUD to include soils with elevated levels of naturally 
occurring arsenic) relates only to acceptance criteria of soils, makes absolutely no changes to landfill contours, 
volume of material accepted or any other aspect of the approved remedy.  It is also important to note that APE is 
not requesting to replace the approved BUD material with the arsenic containing soils but merely to add them to 
the other types of soil.  
 
Following the final approval (CRMC) in October of 2010, some soil has already been accepted that meets the 
standards in the original BUD approval.   
 
Therefore the Department is only considering the matter of the 12/5/2010 modification request, as other reviews 
and approvals have already taken place. 
 
 2. The Relationship of Regulatory Standards to the Proposal 
 
The proposal is to accept, among other soils already approved, soils containing naturally occurring arsenic.  
Levels proposed are similar to naturally occurring levels in Aquidneck Island.  Aquidneck Island is characterized 
by high arsenic levels relative to most of the state due to the fact that it is underlain by metasedimentary rocks of 
the Rhode Island Formation as opposed to the felsic igneous rocks that underlie most of the rest of the state.  
Therefore the characterization of the soils as “contaminated” is not accurate as the arsenic was the result of 
natural deposition processes several hundred million years ago.   
 
The Rhode Island House of Representatives "Special Legislative Commission to Study Naturally Occurring 
Arsenic in Soil", as reported in May 2008 dealt with the issue of naturally occurring arsenic, particularly on 
Aquidneck Island.  A number of the members and those who gave testimony, including the Town of Middletown, 
took issue with the Department’s Remediation standard of 7 mg/kg (parts per million).  They felt in addition to 
being inconsistent with other standards (as discussed below) they were unrealistic and unreasonable.  The 
commission found that the cleanup standard of 7 mg/kg had a negative economic, environmental and quality of 
life impact that disproportionately affected the residents of Aquidneck Island.  The report is contained in 
Attachment F.  As a result of the Commission’s findings, the Department proposed revised standards in its 
Remediation Regulations that were released for public comment in December of 2010.  These allow for the 
presence of arsenic in residential soils (either naturally occurring or from man-made sources) at a level of 43 
mg/kg with very minimal standards as explained in Rule 12.04 of the draft regulations (6” of clean soil and some 
notification- though not necessarily an Environmental Land Use Restriction or soil blending).  Levels above 43 
mg/kg are considered acceptable with 2 feet of cover and an Environmental Land Use Restriction.  
 
Given the proposed regulations above, the Department spoke in the workshop for this site of its concern of being 
consistent.  It is very hard for the Department to argue that 43 mg/kg is safe in a residential setting with 6” of 
cover but that a landfill next to that resident with an average of 20 mg/kg, mixed with other soils and covered 
with 2 feet of fill and an Environmental Land Use Restrictions (ELUR), represents a danger to the health of 
residents nearby.  The Department went so far as to read the upcoming public hearing on the Draft Remediation 
Regulations into the administrative record of the hearing.  This was so commenters could either object to the 
new standards or explain why that regulatory standard, and the findings of the Commission it was based on, 
should not apply to this site.  The only comment received on this issue was from Representative O’Neil (District 
59), Co-Chair of the Special Legislative Commission to Study Naturally Occurring Arsenic in Soil.  
Representative O’Neil made it very clear that the Department’s consideration of the BUD did not deviate from 
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the recommendations of the Commission except to the degree that it is more stringent than what the Commission 
recommended.  This was because the Department required type 3 standards (2 feet of soil with and ELUR) while 
only allowing the applicant to bring in soils that meet the type 2 contaminant levels (15-43 mg/kg). 
 
Other important regulatory standards are the Compost regulations (Solid Waste Regulation #8).  These set a limit 
of 41 mg/kg in Class A compost which its uses are unrestricted.  Class A compost is considered safe enough that 
it can be (and is) sold or given to homeowners for gardening, lawn application and landscaping, as well as, 
applied to public parks.  Class B compost, with levels of arsenic up to 75 mg/kg can be used in more limited 
applications such as agricultural uses or public lands, provided certain time limits are met between application 
and public access 
 
In summary, many commenters have concluded, that soils with arsenic levels of 20 mg/kg, underneath a 2 foot 
cap are a threat to human health and the environmental.  The Department has already promulgated standards to 
allow unrestricted residential use of compost with 41 mg/kg and has proposed standards to allow levels up to 43 
mg/kg in residential soils with only 6 inches of cover 
 
 3. Adequacy of Public Notice 
 
The Remedial Action Work Plan was submitted to the Department in March of 2010, the Site Remediation 
Regulations do not require public notice or public hearing at this stage. However, the Department felt that a 
BUD application, and subsequent public notice and public hearing prior to approval, was warranted. The public 
notice for the original BUD was published in the Providence Journal on August 27, 2010 and the public hearing 
was held at the Portsmouth Town Library on September 8, 2010. 
 
The Refuse Disposal Act and the BUD Policy do not address the issue of BUD modifications and whether or not 
a public notice and public hearing is required.  In reviewing the modification request, however, the Department 
felt that although it was not beyond the bounds of what could be considered, it was beyond what had been 
approved.  To that end, the Department felt that the modification should go through a public notice similar to that 
of the original Beneficial Use Application. Including a public hearing if there were an interest expressed in the 
community.   
 
Therefore, as discussed above, the Department feels that it has fulfilled the public hearing/public notice 
requirements for the activities at the site and furthermore, has required an additional a public notice and hearing 
that is above and beyond those required by statute and regulation.  Many comments, however, have been 
received from residents and Town Officials that public notice was inadequate. Alleged shortcomings in this area 
fall into 3 categories: 
 

 a) Notification of Abutters 
 
As per the Site Remediation Regulations, the Department performed notification of abutters by mail in July of 
2006 (see Attachment G:  2006 Notification of Abutters) informing them of the results of the investigation and 
the preferred alternative of a soil cap. Several residents commented on the remedy and their comments were 
addressed.  We feel that this is very significant because out of the 4 agencies involved in this permit (RIDEM, 
Town of Portsmouth, CRMC and Army Corps of Engineers) the Department is the only agency that required 
abutter notification. 
 
Also, as per Site Remediation Regulations several other public notices and public meetings occurred as 
explained in the Project History section above.  
 
Some commenters feel the Department should have subsequently personally notified all the residents around the 
site at the subsequent decision points such as the approval of the Site Investigation and Beneficial Use 
Determination.   As has also been explained above, the Department has gone above and beyond public notice 
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requirements, and personally notifying all the residents in the area is not among them.  

 b)   Notifications in Providence Journal 
 

The Public Notice was published on January 5, 2011 in the Providence Journal as a legal advertisement.   The 
Department uses the authority of The Refuse Disposal Act 23-18.9-16 (a)(1) requires “Public notice in a 
newspaper of general circulation” 

 
Many commenters have claimed that the Providence Journal does not meet the requirement of this statute 
because it does not have extensive circulation and does not cover events in the Aquidneck Island Area.  The 
Providence Journal has submitted a comment letter as well on this issue.  Providence Journal comment letter 
includes the following information: 

• The Providence Journal has over 4,600 subscribers in the Aquidneck Island area and is 
available for sale at 45 retail locations in the area.  

• They have a distribution center on the island.   
• Over 591,000 Rhode Island adults or 72% of all Rhode Islanders get their news from us in 

print or online each week.  
• Projo.com is the most visited local Website in the region. 

 
The Department believes the Providence Journal makes a compelling case that not only do they have significant 
circulation on Aquidneck Island but that they are the only newspaper of general circulation statewide.  If an 
advertisement were made in a strictly local paper, environmental groups and others interested in environmental 
regulations that frequently scan the Providence Journal for issues of interest would never receive notification.  
As these issues have statewide implications, either directly or by the precedent that they set, they would be 
denied access to the information. 
 
As stated above, the statute requires that the public notice be advertised in a paper of general circulation.  The 
public notice was advertised in the Providence Journal, therefore the Department complied with the statute.  We 
realize that the public notice could have been advertised in other  papers as well, and will consider that option in 
the future.  

 c) Notification to Town 
 
Notification to the Town did not occur until January 6, 2011.  Normally, the Department sends notification prior 
to the publication of the notice in the paper.  This is important because citizens often call the town first. It is 
particularly important in this case as the town in a Responsible Party.  The Department was under the impression 
the notification had already occurred.  This was an oversight on the part of the Department, but was in no way a 
violation of the RIGL or RIDEM regulations which do not require any notification or hearing for a proposed 
BUD modification.   
 
APE has submitted their own response on the notification issue quoted below: 
 

APE Responses on Public Notice Issues 
Section 23-18.9-16(a) of the Rhode Island General Laws requires that an applicant seeking a BUD 
provide the following: (1) public notice in a newspaper of general circulation; (2) a notice to the 
Manager or Mayor and council of the municipality in question; and (3) a hearing to be held in the 
municipality affected. All of these steps were followed for APE’s initial BUD application. RIDEM 
scheduled a public hearing at the Portsmouth Town Library for September 8, 2010. Notice of the 
application and the hearing was published in the Providence Journal on August 27, 2010. Copies of the 
BUD application were sent to the Town. The September 8, 2010 hearing proceeded as scheduled at the 
library. There were no comments received either at or before the hearing and no members of the public 
appeared at the hearing. 



 9

 
In contrast to the initial application for the BUD, the BUD modification application was not required to 
go through the same public process. Section 23-18.9-16(a) of the Rhode Island General Laws does not 
expressly require notice or a hearing for subsequent modifications. Nevertheless, RIDEM exercised its 
discretion to request notice and hold a public informational meeting. RIDEM scheduled a public 
informational meeting for January 18, 2011 at the Portsmouth Town Hall. APE published notice of the 
BUD modification and informational meeting in the Providence Journal on January 5, 2011. Under 
decisions of the Rhode Island Supreme Court, the Providence Journal has been deemed to be a 
newspaper of “general circulation.” In that notice, RIDEM also invited public comments on the 
proposed modification through January 12, 2010. 
The Town Manager and Town Council received timely and actual notice of the BUD modification almost 
two weeks before the January 18, 2011 public meeting in Portsmouth.  The Town Planner and Town 
Manager received a copy of the Providence Journal notice by electronic mail on January 6, 2011. The 
same day, the entire Town Council was copied on an electronic mail message indicating that the BUD 
modification was being placed on the January 10, 2011 Town Council meeting agenda. These e-mail 
communications demonstrate that the Town Manager, Town Planner, and Town Council all had actual 
notice of the proposed BUD modification on January 6, 2011 – one day after the actual public notice 
was published in the Providence Journal. Thereafter, RIDEM consulted with Town officials, who were 
active in the selection of January 18, 2011 as the date for the informational meeting. 
 
RIDEM held a public meeting on January 18, 2011 at the Portsmouth Town Hall. A stenographer was 
present to record public comments and RIDEM invited the public to submit comments for another week 
after the meeting until January 25, 2011. Out of an abundance of caution, RIDEM subsequently extended 
the period for submitting comments to February 4, 2011. 

 
 
 4. Purpose of the Cap 
 
The remedy that was approved in 2006 required a soil cap to be placed over waste at the site.  This soil cap 
served two main functions: 

• To establish a minimum of 2 feet of cover meeting residential direct exposure criteria to 
prevent human exposure to soils that had contamination exceeding the direct exposure 
criteria in the Site Remediation Regulations and; 

• To establish a minimum slope of 3-5 % after allowing for settling and subsidence in 
accordance with the Department’s Solid Waste Regulations to promote drainage and 
minimize infiltration. 

 
There have been a number of comments that say a cap is not allowed by the regulations or is not desirable at this 
site.  As per the Department’s Remedial Decision Letter of 12/2006, and other decisions since then, the 
Department firmly disagrees.  The Department will not consider a remedy that does not include a cap to prevent 
exposure and promote drainage as described above. 
 
 
 5. Storm Surge and Flooding Issues 
 
In reviewing the project, the Office of Waste Management’s team of scientists and engineers tried to ensure that 
it met the minimum engineering standards regarding storm water flow, flooding and other coastal issues.  We 
would not allow the application to continue if it did not.  The Department went through a series of back and forth 
correspondences with APE to ensure that the project met those standards.  However, as some of these issues are 
outside the Office’s area of expertise/jurisdiction, subsequent approval was also required by the following 
agencies: 
 

• RIDEM/Office of Water Resources for Water Quality Certification (9/21/2010) 
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• Coastal Resources Management Council approval (10/14/2010) 
• Army Corps of Engineers Determination a permit was not required for the project 

(8/9/2010) 
• Town of Portsmouth Soil Erosion and Sediment Control Ordinance Application Approval 

(6/8/2010)  
 
 
Commenters have stated that the area is prone to flooding.  Based on the topography and water table, the 
Department has every belief this is the case. The plan has been designed to not adversely impact neighbors.  
However, quarterly monitoring of groundwater is being done so that both the level and quality of groundwater 
can be monitored.  The Department has the right to require additional steps should they be necessary. 
 
We have received comments that flooding has gotten much worse this year as a result of the project.  In the 
spring of 2010 the State of Rhode Island experienced water levels in excess of 100 year flood levels.  Also this 
winter has seen extraordinary amounts of snow.  Given that no site work began until after the final (CRMC) 
approval in October of  2010 and only 1,130 yards of soil, spread out upon the southern portion of the site has 
been placed on the site, it is not reasonable to believe the increase in flooding in 2010 and January of 2011 has 
any relationship to site work. 
 
There have been comments of concern that by creating this large mound of soil, it will lead to catastrophic 
consequences for the neighborhood in the event of a hurricane.  Furthermore, the claim is that the slope will 
worsen a hurricane impact by its physical presence.  The Department’s disaster debris coordinator was also part 
of the review team for this application.  We have also discussed the issue with the Rhode Island Emergency 
Management Agency.  The drainage plans for the proposed work have undergone extensive review and received 
approvals from CRMC, the Town of Portsmouth, as well as DEM.  Storm event and drainage calculations are 
required a part of these reviews.   As it is within the 100 year coastal flood plain, the tidal surge of a category 3 
hurricane could be devastating for the residents of the area.  Even if the landfill did not exist, the catastrophic 
wind and flooding from such an event could result in the release of a large volume of other hazardous materials 
to the area; oil (from heating oil tanks), gasoline (from cars, mowers, boats and gas cans) and household 
chemicals (pesticides, herbicides, paints, and cleaners).  Based on the technical review, a 3-5% slope on the 
landfill will not make a discernable difference to the flooding pattern associated with such an event.  
Furthermore, having a cap on the landfill, as compared to its current condition, would lessen the effects of a 
hurricane spreading contamination that already exists at the site.   
 
Finally, APE provided their own response and analysis to the issue that is quoted below: 
 

APE Response on Localized Flooding 
As detailed below, VHB/APE evaluated the potential storm water runoff associated with the project. No 
impervious surface areas are proposed as part of this project and, as such, the results of our analysis 
show that there will not be any significant increase in post-construction storm water runoff associated 
with this project.  We expect a slight increase in runoff towards the adjacent surface water and a 
decrease in storm water infiltration on Site.  While the project is in its construction phase, it is expected 
to drain in a manner consistent with pre-construction conditions. 
 
During the preparation of submittals to the CRMC and the Corps, VHB studied pre and post-
construction conditions.  Pre-construction conditions at the Site consisted of unimproved, relatively flat 
land that was overgrown with vegetation.   Under these conditions, storm water runoff from the Site 
flowed from four micro-watersheds to one of four design points.  These four design points are described 
as follows: 

 
• Design Point 1 – The tidal salt marsh located on the north side of the Site. 
• Design Point 2 – The southwestern corner of the Site adjacent to Park Avenue.  
• Design Point 3 – The intersection of Park Avenue and Mason Avenue. 
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• Design Point 4 – The freshwater wetland on the east side of the Site adjacent to Mason Avenue. 

VHB used a HydroCAD model, utilizing the Natural Resource Conservation Service’s TR-20 Model for 
Project Formulation Hydrology, to evaluate the existing and proposed drainage conditions from the Site at 
the four Points of Analysis (POA).  The pre- and post- peak discharge rates are presented in the following 
table: 

 
Peak Discharge Rates (cfs*) 
Design Point 2-year 10-year 25-year 100-year 
POA 1 (tidal salt 
marsh)   

    

Pre-Development 9.07 16.77 22.05 30.46 
Post-Development 13.41 27.78 36.12 51.31 
     
POA 2 (Park Avenue)     
Pre-Development 4.22 7.02 8.85 11.71 
Post-Development 0.98 1.84 2.32 3.19 
     
POA 3 (freshwater 
wetland) 

    

Pre-Development 2.07 4.56 6.34 9.30 
Post-Development 1.33 4.05 5.82 9.17 
     
POA 4 (Park and 
Mason Ave)   

    

Pre-Development 0.28 0.96 1.51 2.49 
Post-Development 0.10 0.30 0.43 0.68 
     

* expressed in cubic feet per second 
 

The results of the analysis indicate that there is no increase in peak discharge rates between the pre- and 
post-development conditions for the 2, 10, 25, and 100-year storm events to the abutting residential 
properties or the roadways. The capping of the landfill will alter the grading and surface conditions of 
the Site resulting in an increase in the rate and volume of storm water runoff to tidal areas, however, this 
increase is insignificant in relation to tidal fluctuations.  The completed project will also result in a 
decrease in storm water runoff towards the inland area. 

 
APE Response on Storm Surge/Flooding Comments 
Coastal surges caused by hurricanes can affect Island Park due to its location on the Sakonnet River.  
The Island Park section of Portsmouth proximate to the Site is partially protected by seawalls.  The 
seawalls have been overtopped during some of the more severe storms, but usually provide adequate 
protection from coastal surges (FEMA, 1982).  During the public meeting, it was indicated that the 
public right-of-way opening in the seawall was opposite the Site.  It should be noted that the opening of 
the seawall is not opposite the Site, but is located further west of the Site, opposite the Levesque 
property. 
 
High water mark elevations associated with the 1938 and 1954 hurricanes in Island Park were 15.3 feet 
and 14.4 feet, respectively.  Most, if not all of Island Park sits below these elevations.  If storms of these 
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magnitudes repeat themselves, the presence or absence of the landfill caps will neither improve nor 
exacerbate the damage that would ordinarily result.   
 
Regarding possible flooding events associated with a storm surge, there is no compensatory flood plain 
requirement in coastal environments.  The capping of the landfill has been subject to project review by 
the CRMC and the Corps.  The project review by the NE-ACOE determined that the project did not 
require a permit and CRMC approved the project as designed.   

 
 
 
 6. Inclusion of Comments from Question and Answer Session as Formal Comments  
 
Comments have been made that the video tape of the question and answer sessions should be considered 
substantive (and therefore incorporated into the Administrative Record for formal response from the 
Department) because some people chose to leave.  During the presentation and question and answer session, the 
Department made it quite clear that the format would be presentations about the proposal and a brief synopsis of 
site history, followed by a question and answer session and then we would accept formal comments via a 
stenographer.  It was also made clear from the beginning of the presentation and again and again during the 
question and answer session, that the question and answer session was only designed to help people formulate 
their formal comments should they decide to make them at that time, or subsequently by another means (email, 
mail, etc.).   
 
For whatever reason, if commenters were unwilling to remain to offer formal comments, the Department must 
consider that they did not make a comment.  The alternative is to consider comments part of the public record 
when participants were told from the beginning that these would not be part of the public record.   
 
 7. Comments Not Considered Substantive 
 
For regulatory consistency, the Department addressed comments about related regulatory standards for arsenic 
and other BUD sites involved with landfill closure.  The Department has also received comments about 
unrelated sites and issues (sewer lines, Bay St, Tiverton cleanup, fecal coliform levels, beach improvements, 
etc.).  The Department is only evaluating comments for this issue at this site, and therefore, does not consider 
comments about these unrelated sites relevant. 
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Attachment A 

 

COMMENT SUMMARY AND GUIDE TO DEPARTMENT RESPONSES FOR 
DECISION ON THE MODIFICATION OF BENEFICIAL USE 

DETERMINATION AT THE FORMER PORTSMOUTH TOWN DUMP 
APPLICATION 

 
Substantive issues from each comment are summarized below.  Complete comments are contained in Appendix 
A-C.  Comments are categorized by how they were received (email, hard copy and comments made at public 
hearings) and sorted in most cases by date received.  In the interest of brevity, the concern was usually simply 
stated without the phrase “commenter states” or “commenter asserts.”  This omission should not be construed to 
imply the Department concurs with a comment or assertion.   
 
COMMENTS FROM PUBLIC MEETING OF JANUARY 18, 2011: 
 
1) Michael McArdle- Portsmouth 
 

♦ The project is being snuck in with short notice.  Neighbors should be notified by mail.  See Project 
History and Regulatory Approvals and Adequacy of Public Notice 

♦ The project will create a mountain of dirt.  In the event of a storm, it will turn Island Park into a 
wasteland The Department does not feel a 3-5% slope qualifies as a mountain and the subsequent 
conclusion is based on that characterization.  See Storm Surge and Flooding Issues. 

♦ If they get severe rain, arsenic will contaminate the basements of residents.   Given the levels and 
solubility of naturally occurring arsenic, the Department does not believe this is reasonable.  See also 
The Relationship of Regulatory Standards to the Proposal  

 
2) Peter Roberts- Portsmouth 

♦ Why can’t they cap higher without putting waste material there?  See Project History and Regulatory 
Approvals 

♦ They are poisoning people, they should send notices regarding symptoms of arsenic poisoning.  As 
per the discussion in The Relationship of Regulatory Standards to the Proposal these levels are 
significantly lower than other standards with more intense use (i.e. proposed Rmediation 
Regulations).  As these other standards do not require the measures suggested by the commenter, it 
would not make sense to require them at the Portsmouth Landfill site. 

♦ Health conditions have gotten worse since dirt was placed there.  The material that is the subject of 
the hearing has not been placed yet.  Since the material that has already been accepted meets the 
Department’s health based standards, we have no reason to believe it has or will cause health 
problems.  Anyone believing they are suffering an environmentally based health condition should 
have their physician contact the Department of Health. 

 
3) Donna Farrea- Portsmouth 

♦ No consideration is being given to wildlife.  The primary reason the Department is requiring the 
remedy is the environmental harm we believe the site will continue to cause unless the remedy is put 
in place.  See also  Project History and Regulatory Approvals 

♦ The Providence Journal is not representative of East Bay.  See Notifications in Providence Journal 
♦ More involvement from the Town is needed.  The Town has not commented on the project.  As 



 14

explained in Project History and Regulatory Approvals, the Town has approved the grading and 
shaping plan, and participated in CRMC approval of the plan, as well. 

 

4) Arlene Goddu- Portsmouth 
♦ Notice was not adequate.  See Adequacy of Public Notice. 
♦ The Department will not evaluate any comments made by the public.  This Response to Comments 

document is the Department’s means of response to all formal public comments received.  
 
5) Theresa Barretto- Portsmouth 

♦ January 25 deadline should be extended.  The deadline was extended to 2/4/2011 as a result of this 
and other requests. 

 
6) Joseph Barretto- Portsmouth 

♦ The increase in elevation will back up water on Park Avenue.  . See Storm Surge and Flooding 
Issues. 

♦ January 25 deadline should be extended. The deadline was extended to 2/4/2011 as a result of this 
and other requests. 

 
7) Claudette Weissinger- Portsmouth 

♦ This has been going on since 2000 and people just found out by an ad in the Providence Journal.  
See Adequacy of Public Notice and Project History and Regulatory Approvals 

♦ Commenter is concerned about wetlands and flood plains.  These issues were extensively addressed 
in previous DEM and CRMC reviews as discussed in Project History and Regulatory Approvals and 
Storm Surge and Flooding Issues 

♦ Is there another place to get soils not this high is arsenic.  The Department’s role is to review the 
request to see if it falls within the regulations.  APE has been asked to respond as quoted below: 

 
APE response on Source of Material 
The sources of the shaping and grading soils that have or may in the future be brought to the site 
are directly related to locations of active construction projects in the area that have excess 
soils.  The BUD process allows for these soils to be re-used as opposed to being disposed in an 
active landfill.  Based on the studies that have been completed relative to arsenic in Rhode 
Island soils, APE anticipates that the average level of arsenic in these soils will be similar to 
local soils.  As has been shown by data collected by RIDEM and others, these soils will have 
concentrations of arsenic that is both above and below the local average arsenic concentration. 

 
♦ There is benzene at the site- which is a carcinogen and other chemicals.  The dumping of hazardous 

materials, including several carcinogens, in a coastal wetland, is a serious concern for the 
Department.  This is why the Department has taken the action it took to require implementation of a 
remedy.  Contaminants of concern, including benzene and trichloroethylene, were the driving issue 
in remedy selection. See also Project History and Regulatory Approvals 

 
8) Brian Whittier- Portsmouth 

♦ Nobody was notified and time was too short. See Adequacy of Public Notice.   
♦ Notification on 1/5/2011 was a strategic move to miss Town Council Meeting of 1/4/2011.  The 

Department was not aware of the schedule of Town Council Meetings and was irrelevant in the 
choice of the date of advertisement.  Nor does it have any bearing on regulatory requirements. 

♦ Comments from question and answer session should be included as 2/3 of the room left.   See 
Inclusion of Comments from Question and Answer Session as Formal Comments 

♦ The height of the cap will create displacement of water in Island Park and problems during storm 
events. See  Storm Surge and Flooding Issues 

♦ This cannot happen without going before Army Corps of Engineers.  As discussed in Project History 
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and Regulatory Approvals, the Army Corps of Engineers in June of 2010 determined that no permit 
was required to implement the proposed remedy. 

♦ Commenter is concerned about increases arsenic levels at the site.  See The Relationship of 
Regulatory Standards to the Proposal 

 
9) Carl Schloemann- Portsmouth 

♦ At what level is arsenic a hazard? Does it bioaccumulate, after exposure does it leave your body.  In 
dealing with the health effects of arsenic, there is both an acute and a chronic risk.  When the 
Department set its standards, it had to consider both of these (see The Relationship of Regulatory 
Standards to the Proposal).  In answering this question, we consulted with Dr. Robert Vanderslice, 
Healthy Homes and Environment Team Leader at the Rhode Island Department of Health.  Dr. 
Vanderslice was also a member of the Special Legislative Commission to Study Naturally Occurring 
Arsenic in Soil.  Regarding whether arsenic stays in the body after exposure, the Toxicological 
Profile for Arsenic published by the Agency for Toxic Substances and Disease Registry reports: 
"Direct measurements of arsenic excretion in humans who ingested known amounts of arsenite or 
arsenate indicate that ...45-85% is excreted in the urine within one to three days."  In the same 
document, they state that it is not possible to determine past exposures because most of the arsenic 
you are exposed to is eliminated in a few days. See while humans tend to concentrate arsenic with 
age to some degree, and some aquatic life will concentrate arsenic, arsenic levels are not magnified 
through the food chain like DDT. So, the answer to the question of bioaccumulation is complex 
because it does bioaccumulate to very limited degree.  However, even though it’s bioaccumulation is 
limited, prolonged exposure can cause heath effects, hence the logic in the Department’s standards.   
A detailed discussion of hazards of arsenic can be found by selecting arsenic at  ATSDR - Toxic 
Substances - Arsenic. 

♦ Commenter is concerned about wetlands and flood plains. See Storm Surge and Flooding Issues 
 

. 
10) Donna Roberts- Portsmouth 

♦ Why was ad not placed in local paper?  See Adequacy of Public Notice.  
♦ Question and Answer session should be included in formal comments. See Inclusion of Comments 

from Question and Answer Session as Formal Comments 
 
           
11) Judi Staven- Portsmouth Town Council 

♦ People are afraid.  Agreed.  The Department believes some of the fear may be the result of 
misinformation about the site and proposed arsenic levels. 

♦ Notice was not adequate.  See Adequacy of Public Notice.  
♦ Commenter was specifically told in an e-mail that it was supposed to be an informational meeting 

and not a public hearing.  Given that the public notice didn’t say there would be a stenographer it has 
been misrepresented.  When the commenter originally requested a meeting, several formats were 
discussed, including a discussion during a meeting of the Town Council as well as an informational 
workshop.  Given the level of concern, it became readily apparent residents wanted to be heard on 
the issue.  Therefore, the press release was sent to the commenter (as well as media outlets and 
interested parties who had contacted the Department) on 1/14/2011 that contained the following 
statement: “Representatives of DEM and AP Enterprises LLC will present information about the 
proposal and answer questions.  Interested parties will have an opportunity to submit comments 
following the question and answer session.”   We do not see how this could be construed as 
misrepresentation.   

♦ Commenter resents the Department walking in and demanding we do this.  The Department was 
more than accommodating to the wishes of the council.  To have not allowed people the opportunity 
to comment for the record when the press release clearly stated:  “Interested parties will have an 
opportunity to submit comments following the question and answer session” would have been 
completely unreasonable. 

http://www.atsdr.cdc.gov/substances/toxsubstance.asp?toxid=3�
http://www.atsdr.cdc.gov/substances/toxsubstance.asp?toxid=3�


 16

♦ The whole thing should be prolonged so people can get information.  The comment period deadline  
date was extended to 2/4/2011. 

 
12) Laura Rogers- Portsmouth 

♦ Meeting should be null and void until all area residents within 200 feet of the site are notified in 
writing.  See Adequacy of Public Notice. 

♦ How many feet will arsenic rise every year and will it travel in air and water.  Given the nature of the 
material (naturally occurring inorganic arsenic that will be covered with 2 feet of clean, vegetated 
soil), we do not anticipate any migration of contamination.  For other reasons, we are requiring 
quarterly monitoring of onsite groundwater for a variety of contaminants, including arsenic.  See 
also The Relationship of Regulatory Standards to the Proposal  

♦ Will taxes increase because arsenic is blowing on it?  The Department does not understand how 
windblown dust would increase taxes.  However, we understand the concern about how the site 
could affect the Town’s finances.  The Town is financially responsible for closure of the landfill 
under both the Department and Federal EPA regulations if the closure no longer occurs under the 
voluntary landfill closure program via the approved APE plan.  Both the Department and the Federal 
EPA have the right to pursue enforcement action against the Town, including requiring the Town to 
complete the closure of the site, assessing fines or seeking reimbursement for work done by federal 
or state agencies.  Also, the Bona Fide Perspective Purchaser Agreement with APE does not prevent 
either party from pursuing reimbursement from responsible parties. 

♦ Is it safe to grow vegetables in my garden?  The Department’s arsenic standard for Class A compost 
to be sold to consumers for garden use is 41 mg/kg.  Therefore, the Department does not feel that 
allowing soils averaging 20 mg/kg or under, mixed with other soils with much lower levels of 
arsenic, covered by a cap is cause for an advisory.  See also The Relationship of Regulatory 
Standards to the Proposal 

♦ Should the pile be covered?  We should be protected now.  The Remedial Action Plan that was 
approved by the Department in September has a dust mitigation plan, as well as, capping plan. 

♦ Did the Town Administrator get notified regarding arsenic levels and capping?  The Town was 
notified on 1/6/2011 see also Notification to Town 

♦ Residents need time to get a lawyer.  An extension on the comment deadline to 2/4/2011 was 
granted. 

♦ Notification was inadequate.  See Adequacy of Public Notice 
♦ Water levels have already changed and people are getting flooded as never before.   See Storm Surge 

and Flooding Issues 
♦ Do I need arsenic insurance?  See The Relationship of Regulatory Standards to the Proposal 
♦ Commenter asked the following question “So all that water is sand.  That sand moves.  When there's 

arsenic in it, what is it, does it just sit there is my question.  Or just go underneath.  And if it does, 
there's a lot of other contamination in the landfill.  Why are you disrupting it?”  The comment is 
unclear to us, but we believe the commenter is concerned about erosion and contaminant migration.  
Both were studied extensively in previous approvals.  See also Project History and Regulatory 
Approvals and Purpose of the Cap 

♦ Videotape should be in formal record.  See Inclusion of Comments from Question and Answer 
Session as Formal Comments 

 
 
13) Robert Gilstein- Portsmouth Town Planner 

♦ The flooding issue is a real concern.  This concern was not discussed with the applicant or the 
Department prior to the Town’s approval of the Soil Erosion and Sediment Control Ordinance 
Application.  Additionally, the Town’s representative on the CRMC voted for the approval of the 
Category B Assent Application, but did not raise this issue even though storm water management is 
such an important component.  See also Storm Surge and Flooding Issues 

♦ The next meeting needs to have a presentation by a hydrogeologist showing various pathways of 
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water during a storm. Flooding is already a problem in that area.   The site may create a funnel. 
Commenter is concerned about wetlands and flood plains.  Commenter goes on- “The presentation 
tonight was insufficient.  It was a bunch of dates.  So I hope that you will do that.  And I hope that, if 
necessary, that the there is a re-grading plan, a flood mitigation plan, and enough assurance, perhaps 
insurance, so the close by neighbors, that they're not gonna be flooded out.  That they're not gonna 
have flooded basements.  That needs to be worked on.”   The commenter requested a public meeting  
as follows: 

  “A number of people here in Portsmouth that live near the Island Park Landfill have expressed 
concern about the requested arsenic variance for APE Enterprise LLC.  Obviously, there is at 
least a lot of confusion for people not familiar with what the various standards mean, how they 
would be protected, etc. On behalf of the Town, I would like to request that a public meeting be 
held here in Town Hall to explain the issue and field questions. 

 
The request is quite specific that the meeting should be about the arsenic issue.  No mention is made 
of the storm water issue.  Given that the Town approved of the plan in writing, it was in no way 
reasonable to assume that the Town’s request meant the Department should give a presentation on 
storm water.  See also Storm Surge and Flooding Issues. 

  
14) Peter Roberts- Portsmouth 

♦ Someone should looks at wetlands to see if contaminants will leach there.  This issue has been 
extensively studied for years.  See Project History and Regulatory Approvals 

 
15) Steven Destefano- Portsmouth 

♦ Section 23-18.9-16, Section A, Subsection 1 requires a newspaper of general circulation.   The 
Providence Journal may not meet that definition. See Notifications in Providence Journal 

 
16) Donna Farrea- Portsmouth 

♦ Why would anyone buy a dump?  No response needed.  
 
17) Mark Dennen- RIDEM 

♦ The statement was made that the Department is having a workshop and formal hearing on the new 
arsenic standards on the Thursday following the meeting at DEM Headquarters.  The hearing is not 
related to any particular site but the change on the Remediation Regulations.  This statement was 
read for the record to reiterate the point made in the presentations that the Department has proposed 
changing the arsenic standard to allow for levels up to 43 ppm in residential properties with 6 inches 
of cover.  

 
COMMENTS RECEIVED BY MAIL OR IN PERSON: 
 
18)  Representative J. Patrick O’Neil, Rhode Island House of Representatives Majority Whip 

♦ Commenter was Vice Chair of Special Legislative Commission to Study Naturally Occurring 
Arsenic in Soil.  As detailed in the Commission’s report (See Attachment F:  Finding and 
Recommendations of the Special Legislative Commission to Study Naturally Occurring Arsenic in 
Soils) the regulatory standard of 7 mg/kg needs to have a measure of flexibility to reflect the unique 
situation regarding naturally-occurring concentrations of arsenic.  No response needed. 

♦ The proposed modification regarding acceptance of grading and shaping material with average of 20 
and maximum of 40 mg/kg is entirely consistent with the Commission’s findings and 
recommendations.  Response from the Commission’s leadership is helpful in guiding the 
Department regarding whether the Commission’s intent was to allow this type of activity.  See also 
The Relationship of Regulatory Standards to the Proposal 

♦ Precluding the use of the material set a bad precedent that will have negative impacts on individuals, 
developers and municipalities.  See above response. 
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♦ The Proposed is more conservative than the Commission’s recommendations and proposed 
regulatory amendments in that it calls for 2 feet of cover with and ELUR whereas under the 
proposed amendments there is only 6 inches of cover with no ELUR for soils with that level of 
arsenic. See above response. 

 

19)  Petition signed by 228 Residents submitted by Debra Cardoza and Island Park Community.  Petition 
was also received by email. 

 
Full text of the petition is quoted in full below: 
 
PETITION:   opposing 8’ elevation and the use of contaminated industrial fill which contains  

   20-40 ppm of arsenic 
We, the residents of Portsmouth, petition the Rhode Island Department of Environmental Management and the 
Portsmouth Town Council to deny the request to cap the Island Park Landfill site with fill contaminated with 20-
40 ppm of arsenic and request an extension for review of the history of submitted material and for further 
laboratory investigation including written comments prior to issuing its final approval. 
 

♦ The Department is very concerned that a petition was provided to hundreds of residents, the title of 
which (Residents oppose use of 8’ of contaminated industrial fill containing 20-40 ppm of arsenic.) 
inaccurately characterizes the proposal of 12/3/2010 that is under consideration. Therefore the 
Department is left to conclude that they accepted the statement as fact.  Specifically: 

 The proposal calls for a 3-5% grade of the site with a maximum height of 8 feet. See Purpose of 
the Cap 

 The proposed modification does not call for use of contaminated industrial fill with arsenic.  It 
calls for the use of soils only containing naturally occurring levels of arsenic with the absence 
of other contaminants in the soil.  See also The Relationship of Regulatory Standards to the 
Proposal 

 The proposal calls for soils from sources with a maximum average of 20 ppm, with a maximum 
of 40 ppm in addition to other fill previously approved with levels below 7 ppm.  The 
Relationship of Regulatory Standards to the Proposal 

 

♦ An extension of the public comment period should be granted.  An extension was granted until 
2/4/2011. 

♦ Further laboratory investigation should be conducted.  As explained in Project History and 
Regulatory Approvals, extensive laboratory sampling has been conducted over the past 10 years.  
Notification of the results and recommendations was provided to the abutters, CRMC and the Town 
of Portsmouth prior to the Department’s approval.  Furthermore, the approved plan also requires 
groundwater monitoring and sampling of incoming materials. 

 

 
COMMENTS RECEIVED BY E-MAIL: 
 

 

20) Gary and Janice Gump- Portsmouth 
♦ Residents are concerned about increase run-off to Sakonnet Bay and Blue Bell Cove if arsenic is 

accepted. See The Relationship of Regulatory Standards to the Proposal and Storm Surge and 
Flooding Issues 
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♦ The Department should have a hearing on the issue.  As a result of this and other requests, a hearing 
was conducted on 1/18/2011. 

21) John G. McDaid-Portsmouth  
♦ While arsenic is below mandated cleanup levels, 20 mg/kg is still high for RI soils.  The commenter 

is correct regarding Rhode Island as a whole, however, as explained in  The Relationship of 
Regulatory Standards to the Proposal and Attachment F:  Finding and Recommendations of the 
Special Legislative Commission to Study Naturally Occurring Arsenic in Soils, soils with this level 
of arsenic are reasonable to expect on Aquidneck Island 

♦ Public notice in the Providence Journal was not adequate.  See Notifications in Providence Journal 

22)  Lisa Whittier-Portsmouth  
♦ Commenter requested a public hearing. As a result of this and other requests, a hearing was 

conducted on 1/18/2011. 

♦ Why was notice posted in the Providence Journal?  See Notifications in Providence Journal 

♦ Covering contaminated land with contaminated fill is not the answer.  See Project History and 
Regulatory Approvals 

23) Michael Sousa-Portsmouth  
♦ Project will raise the levels of pollution from 7 mg/kg to 40 mg/kg. This should not be allowed.  See 

The Relationship of Regulatory Standards to the Proposal 

♦ Commenter requested a public hearing. As a result of this and other requests, a hearing was 
conducted on 1/18/2011. 

24) Lisa Whittier-Portsmouth  
♦ Advertisement in Providence Journal was illegal under Rhode Island Law.  See Adequacy of Public 

Notice 

♦ Change in topography poses a danger to Island Park because it is in a flood plain.  See Storm Surge 
and Flooding Issues and Project History and Regulatory Approvals 

♦ Fill is laced with arsenic and the Dept of Health and RIDEM both deemed it unallowable.  The 
proposal is only for soils with naturally occurring arsenic so the Department does not agree with the 
characterization.  The Departments of Health and Environmental Management were both a part of 
the legislative commission on arsenic and did not reject the proposed levels but actually moved to 
promulgate them in December of 2010. See also The Relationship of Regulatory Standards to the 
Proposal and Attachment F:  Finding and Recommendations of the Special Legislative Commission 
to Study Naturally Occurring Arsenic in Soils. 

♦ USEPA has established a safe level of arsenic as 0.4 ppm.   This is not the level USEPA uses at their 
cleanups. 

♦ The Department allows a ceiling of 7 ppm, at that concentration cancer risk is 1/50,000.  See The 
Relationship of Regulatory Standards to the Proposal 

♦ Proposal is to increase levels to between 20-40 ppm.  This is not accurate. The proposal calls for 
soils from sources with a maximum average of 20 ppm, with a maximum of 40 ppm in addition to 
other fill previously approved with levels below 7 ppm.  The Relationship of Regulatory Standards 
to the Proposal 

♦ Commenter quoted Dr. Vanderslice of the Department of Health as saying Anytime you have a 
carcinogen, you set the level as low as you can, stated Dr. Robert Vanderslice of the Department of 
Health.  Vanderslice explained that the DEM standard is based on the fact that children will be 
exposed to soil 350 days out of the year.  No response needed except to emphasize that Dr. 
Vanderslice was a member of the commission proposing the arsenic levels of 43 mg/kg discussed in 
The Relationship of Regulatory Standards to the Proposal and that the Department, as well as 
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residents, have been in communication with Dr. Vanderslice on this issue and he has not expressed 
concerns about our application of the standards. 

♦ Stenographer started recording at 9:08, many people had left by then.  Recording of meeting should 
be in records for the site.  The Department has obtained a DVD of the entire meeting, but will only 
include formal comments in its official response as explained in Inclusion of Comments from 
Question and Answer Session as Formal Comments 

♦ When was the meeting provided to the Administrator regarding this project?  The previous town 
council as well as new council had no knowledge of this.  Commenter would like to review 
correspondences.  The Departments files are public record and can be reviewed by requesting an 
appointment with the Office of Waste Management or Office of Technical and Customer Assistance.  
As explained in Project History and Regulatory Approvals the Department has been in contact with 
the Town over 10 years including the Town’s written approval for the grading plan on 6/8/2010 (see 
Attachment H:  Approval of 6/8/2010 from Town of Portsmouth).  The notification to the Town 
Administrator occurred on 1/6/2011 regarding the modification request made by APE on 12/3/2010. 

25)  Debra Cardoza-Portsmouth  
♦ Project will negatively affect wetlands and beaches. See Project History and Regulatory Approvals 

and Storm Surge and Flooding Issues 

♦ There is a park where children play in the area.  See The Relationship of Regulatory Standards to the 
Proposal 

♦ Notice of the request was inadequate.  See Adequacy of Public Notice 

♦ Commenter opposes “8' elevation that could flood our homes and pool hazardous materials already 
existing in the landfill as well as contaminated arsenic fill from 7 ppm to 20-40 ppm.”  As explained 
in the response to the petition, the Department is very concerned that a petition was provided to 
hundreds of residents, with the claim above that inaccurately characterizes the proposal of 12/3/2010 
that is under consideration.  Specifically: 

 The proposal calls for a 3-5% grade of the site with a maximum height of 8 feet. See Purpose of 
the Cap 

 The proposed modification does not call for use of contaminated industrial fill with arsenic.  It 
calls for the use of soils containing only naturally occurring levels of arsenic with the absence 
of other contaminants in the soil.  See also The Relationship of Regulatory Standards to the 
Proposal 

 The proposal calls for soils from sources with a maximum average of 20 ppm, with a maximum 
of 40 ppm in addition to other fill previously approved with levels below 7 ppm.  The 
Relationship of Regulatory Standards to the Proposal 

♦ Deadline for comments should be extended.  As a result of this and other request, the deadline was 
extended until 2/4/2011. 

26) Marcie Martin-Portsmouth  
♦ Commenter was not notified of the plan.  See Adequacy of Public Notice 

♦ More contaminants should not be allowed on the property to allow this is contrary to the 
Department’s mission.  In evaluating this modification, as well as the previous proposal, the 
Department’s mission to protect the environment and enforce the Regulations has been the highest 
priority.  See Project History and Regulatory Approvals and The Relationship of Regulatory 
Standards to the Proposal 

 

27)  Denise Francz-Garceau -Portsmouth  
♦ Has DEM allowed this proposed high concentration of arsenic dirt in other RI neighborhoods?  - If 
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so, where & what was the concentration?  - When was it approved?  - Are these neighborhoods feet 
away from these sites, such as Island Park?  As explained in The Relationship of Regulatory 
Standards to the Proposal, the Department would not agree with the characterization of materials 
with an average of 20 mg/kg as having high concentrations given natural background levels common 
on the Island.  Regarding Landfill BUD’s and arsenic, the Department has never refused such a 
request regarding arsenic.  Two other landfills have gone through the BUD process to take off-site 
grading and shaping materials (Cranston Sanitary Landfill and Forbes Street Landfill). The City of 
East Providence has not asked to accept materials in excess of 7 mg/kg of arsenic. Cranston sanitary 
landfill accepts a variety of materials, in addition to soils, with arsenic greater than 7 mg/kg (19 
mg/kg). They do not have a restriction that arsenic levels in material accepted are naturally 
occurring.   Cranston Sanitary Landfill, whose Site Investigation Report and BUD were approved on 
September 23, 2008; has residences located directly across the street.  This BUD was approved prior 
to the Department proposing to alter the standards for arsenic levels.    

♦ Have there been any adverse health affects to these abutters & has the owner/business put in escrow 
any funds for possible health care needs in the future?  The Department is not aware of either. 

♦ Capping is not necessary.  See Purpose of the Cap 

  
28) Donna Farrea-Portsmouth  

♦ Proposal will increase runoff and contaminate wetlands, sea life and the playground and is in direct 
violation of Clean Water Act.  As explained in Project History and Regulatory Approvals, the 
project, with its grading and shaping plan, has already been approved under the Clean Water Act.  
See also The Relationship of Regulatory Standards to the Proposal 

♦ A hydro-engineer should be consulted to provide an in depth study for water-flow from this area in 
question prior to any consideration for approval.  As explained in Project History and Regulatory 
Approvals, numerous biologists, geologists and engineers from several agencies have all reviewed 
the plan and found it compliant with the regulations.  Furthermore, the Department’s scientists and 
engineers believe the project will improve environmental conditions at and around the site. 

♦ Commenter states that “I object to the fact that Ms.Kristen Sherman (AP Enterprises' attorney) 
indicated at the town hall meeting (see CD) that in order to obtain prior town approval, she and AP 
Enterprises sat at the table and had a meeting with Mr.Discroll.............This is a direct violation of 
the R.I. public meetings law !”   As the accusation was directed against APE team members, the 
Department asked them to respond directly as quoted below.  The Department concurs with the APE 
interpretation of the open meetings statute. 

 
APE Response on Open Meetings Law: 
 
On April 30, 2008, representatives of APE met with the Portsmouth Town Manager and Town 
Counsel, Kevin Gavin, Esq. at the Town Offices for the purpose of discussing the outstanding 
RIDEM Notice of Intent to Enforce against the Town and APE. Also, at the time of the 
discussion, APE had made a demand upon the Town as set forth in the attached April 29, 2008 
letter. The Town proposed to hire an engineer (PARE), presumably to review APE’s claims.  
Indeed, upon information and belief, the Town Council met on May 12, 2008 to approve funding 
for the Town to hire an environmental consultant.  
 
The discussion that took place in 2008 was not covered by the Open Meetings Act, R.I. Gen. L. 
§42-46-1 et seq. The Act only applies to “meetings” of “public bodies.” A “meeting” is defined 
under Section 42-46-2(1) of the Act as “convening of a public body . . . .to discuss and/or act 
upon a matter over which a public body has supervision, control, jurisdiction, or advisory 
power.” A “public body” is defined under Section 42-46-29(3) of the Act as any “department, 
agency, commission, committee, board, council, bureau, or authority or any subdivision thereof . 
. . .” In the first instance, the informal discussion on April 30, 2008 was not a “meeting” as 
defined in the Act because it was not designed to discuss or act upon a matter over which the 
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Town had supervision, control, jurisdiction or even advisory power at the time. At the time of the 
discussion, APE did not have any applications relative to the closure project pending before the 
Town. 
 
Discussions with Mr. Driscoll are also not covered by the Act because he is not a “public body” 
as defined in the Act.  Rather, he is an individual official. Ocean State Nissan v. R.I. Dept. of 
Trans. 1994 WL 930897 (R.I. Super. 1994) (finding that the Director of Rhode Island 
Department of Transportation is not a “public body” as defined by the Act). Therefore, no Open 
Meetings Act violations occurred. 
 

29) Laura Rogers-Portsmouth  
♦ Current levels as quoted by the Department representative at the meeting are 4-11 mg/kg.  This is 

true based on information contained in the Site Investigation Report. 

♦ Proposal will raise water levels in and around the landfill and will alter groundwater flow in the area.  
It is not allowable to raise dirt in a flood plane more than 1 foot.  See Project History and Regulatory 
Approvals 

♦ Hurricane damage will be worse and will trap residents from escape.  Storm Surge and 
Flooding Issues   

 

30) Teresa Binette-Portsmouth  
♦ The proposal is a way to allow development of the area.  The Environmental Land Use restriction 

required by the Department in the approved Remedial Action Work Plan must be placed on the deed 
as part of the closure.  No building or excavation beyond placement of the cap can be done without 
written approval of the Department.  Furthermore, the remedy does not allow the owner to bypass 
any other state or local regulations even if any building or excavation were to be approved (which it 
has not). 

♦ Public Notice was inadequate.  See Adequacy of Public Notice 

♦ Changes will impact basements, waterways, topography, wildlife, protected swamps.  See Project 
History and Regulatory Approvals 

♦ Water table at the site is high and cannot tolerate additional drainage.  How will runoff be managed?  
As explained in  Project History and Regulatory Approvals, plans for runoff were approved by the 
Department, CRMC and the Town. 

♦ Any poison intentionally introduced to the soil will become part of the runoff water with the snow 
and rain increasing the volume.  See The Relationship of Regulatory Standards to the Proposal 

♦ Are there plans to replace trees, shrubs or other native plants in order to stabilize the proposed 6-8 
foot mound of construction-site soil?  Once the site is properly graded with a 3-5% slope and is 
subsequently capped with two feet of clean soil, a vegetative cover will be planted to promote 
stabilization and prevent erosion.  The ELUR will require annual inspection of the cap and vegetated 
cover to ensure it is properly maintained and not compromised.   

 
31)  Pauline Mello-Over-Portsmouth  

♦ Why is the site being developed?  Initially AP Enterprises purchased the property and proposed to 
build a beach volleyball facility on the site.  The plans have since changed.  AP Enterprises is 
currently capping the site, however, the volleyball complex will no longer be built.  

♦ Notice in Providence Journal was inadequate.  See Adequacy of Public Notice 

♦ Proposal will impact waterways, parks, neighborhoods and protected swamps.  The water table is 
high and can’t take additional drainage.  How will additional runoff be handled? As explained in 
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Project History and Regulatory Approvals, plans for runoff were approved by the Department, 
CRMC and the Town. 

♦ Are there plans to replace trees, shrubs or other native plants in order to stabilize the 
proposed 6-8 foot mound of construction-site soil?  Once the site is properly graded with a 
3-5% slope and is subsequently capped with two feet of clean soil, a vegetative cover will 
be planted to promote stabilization and prevent erosion.  The ELUR will require annual 
inspection of the cap and vegetated cover to ensure it is properly maintained and not 
compromised.   

 
32) Teresa Barretto-Portsmouth  

♦ Fill has cancer causing levels of arsenic.  DEM allows a ceiling of 7 parts per million.  At that 
concentration the risk of cancer is 1 in 50,000.  The area is densely populated.  See The Relationship 
of Regulatory Standards to the Proposal 

♦ Commenter objects of 15 foot mound of soil.   Proposal that has been approved is for a maximum 
height of 8 feet.  

♦ The Proposal will make flooding worse in storms.  This will trap residents during a storm. See Storm 
Surge and Flooding Issues 

  
33)  Charles N. Morin-Portsmouth  

♦ Several types of cancer have been linked to high levels of arsenic.  As explained in The Relationship 
of Regulatory Standards to the Proposal, the Department does not think the material in question 
qualifies as high levels of arsenic. 

♦ Children eating dirt with arsenic is a reasonable scenario.  The Department’s standards consider such 
scenarios.  The proposal requires 2 feet of clean soil over any material that is accepted. It should be 
noted that current conditions have levels at the surface that are in excess of the Department’s 
standards for a number of other contaminants and therefore, could present a health issue, especially 
to children who come into contact with soils and waste at the site.  

♦ Proposal will contaminate groundwater with arsenic.   The Department believes that naturally 
occurring arsenic in mineral form in these soils will have a very low solubility, however, the 
Department is requiring quarterly groundwater monitoring for many compounds, including arsenic. 

♦ Waste at the site should be removed due to asbestos and other dangerous wastes at the site.  The 
Department has considered this and rejected it, not simply based on cost.  To excavate a 14 acre 
landfill would expose nearby homes to significant dust, odor and airborne contamination while the 
waste is excavated and loaded into trucks.  See also Purpose of the Cap. 

♦ Capping should use only clean soil.  See Project History and Regulatory Approvals 

♦ No one would consider the material for use as top soil.  It is not being considered here as topsoil, 
only as sub-grade covered with two feet of clean fill. 

 

34) Debra Cardoza  -Portsmouth  
♦ Commenter quotes a letter from the Town Administrator, Robert Driscoll stating that “Mr. Palmer, 

has not applied for any permits, prospective to this project, nor has any zoning relief or approvals 
been granted to him..  "One would assume that Mr. Palmer would not proceed with the remediation 
unless he first obtains all necessary state and local permits. Commenter objects of 15 foot mound of 
soil.   The Department would assume any projects, beyond what was already permitted by the Town 
in June of 2010 would need appropriate permits.  Any modification of the approved BUD would also 
need approval by the Department.  See also Project History and Regulatory Approvals  
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♦ Mr. Palmer must abandon Russell Ave before proceeding with the project.  The Department’s 
regulations do not give it the authority to either override or enforce local zoning ordinances.  We 
therefore will make this clear in the decision that neither the current, nor previous approval gives the 
permittee any right to override local zoning ordinances.  Beyond this, the Department will not 
evaluate the specifics of this as it is clearly a local zoning issue and the Town must take action 
regarding its previous approval as appropriate.  See Project History and Regulatory Approvals 

♦ Commenter reiterates concern regarding 20-40 ppm level of arsenic.  The Department would again 
state that the proposal calls for soils from sources with a maximum average of 20 ppm, with a 
maximum of 40 ppm in addition to other fill previously approved with levels below 7 ppm.  See 
The Relationship of Regulatory Standards to the Proposal 

♦  Commenter reiterates concern over flooding issue preventing escape from the area.  See Storm 
Surge and Flooding Issues 

♦ The Department should make sure proposal is consistent with federal law as well as zoning laws 
prohibiting this type of activity within 1000 feet of a residence.  See Project History and Regulatory 
Approvals 

♦ The cap should use only clean fill.  See Project History and Regulatory Approvals 
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           1          (Public Comments section commencing at 9:08 p.m.) 
 
           2                   LAURIE GRANDCHAMP:  Thank you for coming to 
 
           3        today's public hearing.  Today is Tuesday, January 18, 
 
           4        2011, and the time is 9:08 p.m.  My name is Laurie 
 
           5        Grandchamp and I'm Supervising Engineer in the Office of 
 
           6        Waste Management. 
 
           7             Today we are holding a public hearing regarding an 
 
           8        application from AP Enterprises for a slight 
 
           9        modification -- 
 
          10             Excuse me, could everyone please be quiet.  The 
 
          11        stenographer needs quiet so that she can make sure that 
 
          12        she gets everything on the public record.  Thank you. 
 
          13             Today we are holding a public hearing regarding an 
 
          14        application from AP Enterprises in order to modify their 
 
          15        beneficial use determination for the Portsmouth -- former 
 
          16        Portsmouth town dump. 
 
          17             There was a sign-up sheet for people wishing to make 
 
          18        any comment.  What I will do is I will call people on the 
 
          19        order -- in the order that they signed up.  Please come up 
 
          20        to the podium and state your name, state your address, and 
 
          21        please speak clearly so the stenographer can record your 
 
          22        comments. 
 
          23                   MICHAEL McARDLE:  Michael McArdle, 
 
          24        M-C-A-R-D-L-E, 85 Highland Avenue.  I really believe that 
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           1        this is just being snuck in, very short notice.  If I want 
 
           2        to put a deck on my house, I would have to go to the town 
 
           3        hall, I would have to apply for a permit.  All the 
 
           4        neighbors within 200 feet would have to be notified by 
 
           5        mail.  It would have to be in the paper for a certain 
 
           6        amount of time.  But now they're gonna put a mountain of 
 
           7        arsenic dirt, six feet high, fourteen acres of it, which 
 
           8        is a bag of bones, so Mother Nature can come in and wash 
 
           9        all over Island Park.  It's just not right.  You're 
 
          10        putting the barn there, and Mother Nature's gonna come 
 
          11        like the wick some day, and then you people aren't going 
 
          12        to be responsible for anything that happens to anybody in 
 
          13        their property.  It will be a wasteland.  And it's sad. 
 
          14             We just had a big flood down there.  We never had 
 
          15        water in the basement before, and ended up with 18 inches. 
 
          16        That rain comes like that again, all that arsenic from 
 
          17        that six foot, 14-acre site is gonna go into our basement. 
 
          18        Resale value and the health threat is enormous, and it's 
 
          19        totally irresponsible for you people to even consider 
 
          20        placing that mountain of 14 acres, 6-foot high arsenic 
 
          21        with no protection to the wetlands, the people living in 
 
          22        the neighborhood, the ocean, no regard for anything. 
 
          23             I feel bad for Mr. Palmer, he got himself into a jam. 
 
          24        But I'd also like to know where that dirt's coming from 
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           1        that he had another construction project where he can 
 
           2        probably take that dirt and sell it to this project.  I -- 
 
           3        that -- that stuff does go on, I understand that.  People 
 
           4        can sell themselves dirt from one job to another.  Now he 
 
           5        has -- if he has another project where they're condemning 
 
           6        the dirt, he can sell it to this.  So that -- this loses 
 
           7        money and that makes money.  I just think -- 
 
           8                   COUNCIL CHAIRMAN:  Are you making accusations 
 
           9        here? 
 
          10                   MICHAEL McARDLE:  I'm saying what I feel like 
 
          11        saying.  That's what this meeting is about.  I'm just 
 
          12        saying it could be.  Just like the ocean could come and -- 
 
          13        I'm just stating a fact that the ocean could come in and 
 
          14        wash it all away.  I thought this was just for statements, 
 
          15        now you're questioning me.  I don't get it. 
 
          16             I do have a lot more to say and I really believe the 
 
          17        townspeople have -- should have enough option to deal with 
 
          18        this problem because it's certainly a big problem.  Thank 
 
          19        you. 
 
          20                   LAURIE GRANDCHAMP:  Peter Roberts? 
 
          21                   PETER ROBERTS:  My name is Peter Roberts, I 
 
          22        live at 80 Ormerod Avenue.  My first question is, why 
 
          23        can't they just cap this a little bit higher than it is 
 
          24        and not put all this waste material in there. 
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           1             And second of all, they're poisoning people.  Will 
 
           2        they send us notices telling us what conditions can be 
 
           3        from this poison, and if we start to notice any reactions 
 
           4        or any illnesses from it, who do we notify to get them to 
 
           5        pay for it. 
 
           6             Now, I have a lot of health conditions and I have 
 
           7        noticed since this dirt was put in there, that I'm 
 
           8        starting to breathe worse now.  And I drive up Mason Ave 
 
           9        all the time because my house is there.  And I want to 
 
          10        know if this is affecting my health condition. 
 
          11             I am a one hundred service connected, disabled 
 
          12        American war veteran, and I have enough problems right now 
 
          13        that I don't need poison in my neighborhood.  And I do not 
 
          14        understand why they need to put poison here.  They should 
 
          15        put it somewhere where it won't affect people who live 
 
          16        near it.  There is no excuse for this.  This is people 
 
          17        trying to make money or save cost by just dumping it 
 
          18        somewhere where it's going to affect people. 
 
          19             This is completely wrong.  There should be laws 
 
          20        against it.  And DEM should not be backing this in any 
 
          21        way. 
 
          22                   LAURIE GRANDCHAMP:  Thank you.  Gary Hahn? 
 
          23        Gary Gump?  Lyle Rudloff?  Madeline Beaucage?  Dorothy 
 
          24        Backman?  Bill Backman?  Donna Farrea? 
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           1                   DONNA FARREA:  I'm Donna Farrea, F-A-R-R-E-A, I 
 
           2        live at 86 Mason Avenue. 
 
           3             One thing I noticed tonight coming home with the rain 
 
           4        is around the corner between Mason and the landfill, there 
 
           5        are about 150 to 200 starlings in the puddles and on the 
 
           6        line drinking the water, washing themselves.  No 
 
           7        consideration is given to wildlife? 
 
           8             My other contention is exactly what Donna Roberts had 
 
           9        mentioned.  I'm the neighbor that saw that in the 
 
          10        Providence Journal, right into a fold of the paper.  And 
 
          11        to me it was a strategic measure to minimize readership. 
 
          12        The Providence Journal is not representative of the East 
 
          13        Bay and I object to that. 
 
          14             We need more involvement, more input from the town 
 
          15        people that it affects directly.  I don't see how DEM can 
 
          16        make any kind of criteria promises or whatnot, when they 
 
          17        can't even manage Bay Street in Tiverton.  And we know 
 
          18        what kind of horror story is going on there. 
 
          19             Thank you. 
 
          20                   LAURIE GRANDCHAMP:  Larry Fitzmorris?  John 
 
          21        Pencall?  Madeline Pencall?  Arlene... 
 
          22                   ARLENE GODDU:  Goddu.  My name is Arlene Goddu, 
 
          23        I live at 92 Mason Avenue. 
 
          24             I am very concerned about this deal going on.  I feel 
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           1        I'm getting totally bulldozed by the DEM.  We can make 
 
           2        whatever comments we want, they'll be explained away and 
 
           3        decisions will stand just the way they are right now and 
 
           4        we still will have no say.  Without a meeting for the 
 
           5        public, which I don't feel was made in enough of a notice 
 
           6        for the people to come tonight.  Look at the turnout that 
 
           7        we had here.  Not many.  Now, we have a lot more concerned 
 
           8        people than this.  But no one knew about this.  I got the 
 
           9        notice from Donna that night and I distributed it to many 
 
          10        people that night.  And not one person knew about what was 
 
          11        going on.  And that concerns me that this is being slipped 
 
          12        right under our noses regardless of what we say or do. 
 
          13             Thank you. 
 
          14                   LAURIE GRANDCHAMP:  Teresa Barretto? 
 
          15                   TERESA BARRETTO:  My name is Teresa Barretto, I 
 
          16        live at Island Park and I would just like to reemphasize 
 
          17        that there are many caring people in Island Park, this is 
 
          18        their home, they care about it, and we were not given 
 
          19        proper notification.  And if -- I would like to have 
 
          20        this -- this January 25 deadline extended so the caring 
 
          21        people of Island Park will have the opportunity to come 
 
          22        here because I don't think they're gonna be too happy when 
 
          23        they find out this meeting took place, there's a deadline, 
 
          24        and they did not -- did not know anything about it.  These 
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           1        are our homes, we care about them, we care about our 
 
           2        environment, and every single thing that happens in Island 
 
           3        Park we care about.  So, please consider extending that 
 
           4        deadline.  Thank you. 
 
           5                   LAURIE GRANDCHAMP:  Thank you.  Joseph 
 
           6        Barretto? 
 
           7                   JOSEPH BARRETTO:  Joseph Barretto.  We're 
 
           8        concerned about the elevation of the dump because there's 
 
           9        only two exits during a hurricane.  The exits are Park 
 
          10        Avenue by the dump, that's one exit; the other exit is the 
 
          11        escape route bridge.  So with the increase in the 
 
          12        elevation, it will back up water and it will be hard to 
 
          13        exit on Park Avenue.  That's my -- that's my concern. 
 
          14                   LAURIE GRANDCHAMP:  Julie -- is it Barfer? 
 
          15        B-A-R-F-E-R?  I'm sorry, Barken, or Julie -- Dennis 
 
          16        Barken?  I'm sorry, I'm having trouble reading these. 
 
          17        Thomas Fishburn?  George Cardoza?  Debra Cardoza? 
 
          18        Claudette Weissinger? 
 
          19                   CLAUDETTE WEISSINGER:  I'm Claudette 
 
          20        Weissinger, 24 Dove, D-O-V-E, Street. 
 
          21             I'd like to reiterate what people have been saying 
 
          22        about not having any idea of that this was going on.  The 
 
          23        public -- the citizens of Portsmouth should have been 
 
          24        aware.  This has been going on since 2000?  And people 
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           1        find out by a micro announcement in the Providence 
 
           2        Journal. 
 
           3             And I'm concerned about the wetlands and I haven't 
 
           4        heard much about the effect of all this on wetlands.  I'm 
 
           5        concerned about flood planes.  And I'm just wondering, is 
 
           6        there another place to get soils that are not as high in 
 
           7        arsenic content?  And from what I -- I glanced at while 
 
           8        the announcements tonight, there appears to be benzine, 
 
           9        which is a carcinogen.  And there are other chemicals that 
 
          10        should be looked at carefully.  Thank you. 
 
          11                   LAURIE GRANDCHAMP:  Thank you.  Ben Whittin? 
 
          12                   BRIAN WHITTIER:  Brian Whittier, 128 Highland 
 
          13        Ave. 
 
          14                   LAURIE GRANDCHAMP:  Sorry. 
 
          15                   BRIAN WHITTIER:  What concerns me a little bit, 
 
          16        and everyone is going on about how nobody was notified. 
 
          17        What people in the audience might not realize is that this 
 
          18        announcement came out on July -- July 5.  Okay?  Now this 
 
          19        was a Wednesday.  And it was also noted that they had one 
 
          20        week's time to notify DEM with substantial requests for a 
 
          21        hearing.  Which is a very short period of time.  But, on 
 
          22        top of that, if you want to get anything in front of the 
 
          23        town council, it has to be in on Tuesday.  So, is this a 
 
          24        strategic move that was put out there so that the people 
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           1        of Island Park could not approach the town council to find 
 
           2        out what was going on?  It seems that way to me. 
 
           3             Once again on that note, you notice that you're 
 
           4        having a public comment here now after everybody said 
 
           5        something.  Well, the only public comments that are being 
 
           6        recorded, when one-third of the room is still here. 
 
           7        You've done this after the people that are here.  These 
 
           8        comments should have been recorded from -- from the get 
 
           9        go.  Okay? 
 
          10             So, and you've got a site that has a 4 PPM arsenic 
 
          11        level on it right now.  You want to increase the level of 
 
          12        arsenic on that site, which everybody knows this and is 
 
          13        seeing this.  Which we don't feel is proper. 
 
          14             And one of my main concerns, which isn't of this 
 
          15        hearing but it has to definitely be addressed by AP 
 
          16        Enterprises is about the displacement of water in Island 
 
          17        Park.  You can't take 14 acres of land, pile it six feet 
 
          18        high to eight feet high.  I believe in the back part of 
 
          19        the park -- I mean the site and that part of the dump, the 
 
          20        level's gonna be up around 12 foot above mean high tide. 
 
          21        Which is way above most of Island Park. 
 
          22             The main people that are gonna be affected are the 
 
          23        people on Mason, Gormley and Ormerod, and even up to 
 
          24        Cottage in the forward section of that.  If you look at 
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           1        the stone wall or sea wall that's down there, the first 
 
           2        part that's gonna enter -- the water coming in from the 
 
           3        tidal surge is gonna enter right at the dump.  That is 
 
           4        where there's a break in the wall, it's going right away. 
 
           5        Okay?  That's the first place the water is gonna enter. 
 
           6        Now, with the elevated levels of this, the water has no 
 
           7        place to go but into the low lying area which is the 
 
           8        residential area.  It has no place to go. 
 
           9             I can't see how this has made it through permitting 
 
          10        without going in front of the Army Corps of Engineers. 
 
          11        This is crazy.  And you're changing the geographical and 
 
          12        topographical layout of a flood zone.  How can you do 
 
          13        that?  You're affecting a lot of people in the course of 
 
          14        this.  And I want to know how after what I've seen here 
 
          15        tonight and the way AP Industries has gone about about 
 
          16        notifying people and, and going about their processes, how 
 
          17        we can be assured of the integrity of this company.  I 
 
          18        can't see how we can be assured at all about this. 
 
          19        Because it's been underhanded.  People have not known. 
 
          20        Everybody's asking, hey, what the heck's going on at the 
 
          21        dump?  Nobody had a clue what was going on at the dump. 
 
          22             The people of Island Park were -- you know, you may 
 
          23        have notified the immediate abutters which are 200 feet, 
 
          24        okay?  You may have done that.  I believe you actually 
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           1        have done that and at that time you did notify the 
 
           2        council.  I asked several of the abutters today, neighbors 
 
           3        of mine, if they were ever notified about the increased 
 
           4        arsenic level that was gonna go on at the dump.  Now, they 
 
           5        are immediate abutters, and their answer to me was no. 
 
           6        They were not notified about the increased level of 
 
           7        arsenic that they're gonna put on this landfill. 
 
           8             Also, speaking -- I mean the council can speak up for 
 
           9        me, I'm pretty sure that almost everybody sitting there 
 
          10        right now on the town council had absolutely no idea about 
 
          11        the increased arsenic level that's going on on the dump. 
 
          12        If this was notified to our town, I ask the council to 
 
          13        look in why this was not reiterated down to the council. 
 
          14        There is a breakdown in communication in our council.  Or 
 
          15        in the way our municipality's being run.  And I think that 
 
          16        it should be looked into.  Because this is not right.  The 
 
          17        people of Island Park, I feel, are being railroaded into 
 
          18        something.  And I can't see any trust in the integrity of 
 
          19        AP Industries. 
 
          20                   LAURIE GRANDCHAMP:  Tom Casselman?  John 
 
          21        McDaio?  Arthur Palmer?  Kristen Sherman.  David Peter. 
 
          22        Okay, Charles Cook?  Robert Driscoll?  Okay.  Carl 
 
          23        Schloemann? 
 
          24                   CARL SCHLOEMANN:  Yup.  My name is Carl 
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           1        Schloemann.  I live at 44 Pheasant Drive.  I missed the 
 
           2        first portion of this so forgive me if what I ask was 
 
           3        already answered in your comments. 
 
           4             I hear everybody talking about the parts per million 
 
           5        and everything.  Various parts per million.  But I haven't 
 
           6        heard anyone say at what level arsenic becomes a hazard. 
 
           7        Is it a cumulative issue?  Is it something that you build 
 
           8        up in the body?  Is it something that once you're no 
 
           9        longer exposed it just leaves you, or is it something that 
 
          10        you just collect?  My only experience with arsenic is in 
 
          11        the old movie Arsenic and Old Lace, so you're filling 
 
          12        somebody in. 
 
          13             So that's all I've got for now and I'll just go get 
 
          14        myself a glass of (inaudible). 
 
          15                   LAURIE GRANDCHAMP:  Daryll Issa?  Donna 
 
          16        Roberts? 
 
          17                   DONNA ROBERTS:  My name is Donna Roberts and I 
 
          18        live at 80 Ormerod Ave in Portsmouth.  I just have a 
 
          19        question why the town people of Portsmouth were not 
 
          20        notified in our local paper.  Why it was sent to the 
 
          21        Providence Journal.  And I think that was a very sneaky 
 
          22        way to not let people know what's going on. 
 
          23             And a woman suggested earlier that someone buy you -- 
 
          24        you people buy the tape, $6 tomorrow morning, and get all 
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           1        of the comments that were happening during the meeting 
 
           2        when everyone really was here.  Thank you. 
 
           3                   LAURIE GRANDCHAMP:  Judi Staven? 
 
           4                   JUDI STAVEN:  Judi Staven, 51 Meadow Road.  Um, 
 
           5        as you can tell, people are afraid.  All right?  That's 
 
           6        what's going on here.  And part of it is because -- a big 
 
           7        part is what everybody's been saying.  There was no notice 
 
           8        for this.  I don't know what's going on.  Nobody knows 
 
           9        what's going on.  And it scares people.  You know, you 
 
          10        hear arsenic, you hear raising levels and you live next to 
 
          11        there, it's a problem.  So, um, I think this should be 
 
          12        continued.  I don't think that this should be the end of 
 
          13        it. 
 
          14             And I also have a big issue with this public hearing. 
 
          15        All right?  I was specifically told in an e-mail -- 
 
          16        because I kept calling it a public hearing.  And I was 
 
          17        specifically told that this was supposed to be an 
 
          18        information meeting.  All right?  And now all of -- it 
 
          19        wasn't -- it wasn't advertised as a public hearing for 
 
          20        comment to go to a stenographer.  And I just don't think 
 
          21        it's right.  It's been misrepresented. 
 
          22             Council wasn't ready to do anything.  Okay?  We 
 
          23        didn't know.  We had no idea.  We were just gonna get the 
 
          24        information, and then, you know, talk about it, not talk 
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           1        about it, whatever.  All right.  We were caught off 
 
           2        balance here, too.  I don't think that's right.  And if 
 
           3        that had the agenda as a public hearing, which I have 
 
           4        issues with also.  So this -- you know, just walking in 
 
           5        here, demanding that we do this, I think is absolutely 
 
           6        wrong.  All right?  And actually, for the record, as a 
 
           7        town councilor, I resent this. 
 
           8             So, I think this whole thing should be prolonged and 
 
           9        not be on the 25th, so at least we can get some -- the 
 
          10        town, the council can get the information that they need, 
 
          11        and that the people can get the information that they 
 
          12        need.  Thank you. 
 
          13                   LAURIE GRANDCHAMP:  Michael, begins with an M. 
 
          14                   VOICE:  He was number one. 
 
          15                   LAURIE GRANDCHAMP:  Okay, 85 Highland Ave? 
 
          16                   VOICE:  Yes. 
 
          17                   LAURIE GRANDCHAMP:  Okay.  Laura Rogers? 
 
          18                   LAURA ROGERS:  That would be me.  Laura Rogers, 
 
          19        85 Highland Avenue.  The landfill or a/k/a dump is my 
 
          20        front yard.  I, too, would like to request that this 
 
          21        meeting be null and void until all the people in Island 
 
          22        Park have been notified in writing within 200 feet of the 
 
          23        existing land in question. 
 
          24             Few questions.  Like how many feet will the arsenic 
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           1        level every year rise and will it travel through wind and, 
 
           2        and water, go into the water.  And what are citizens legal 
 
           3        request to stop this action and increase -- of the 
 
           4        increase of the arsenic levels. 
 
           5             And living on Island Park, I mean, we really work 
 
           6        hard down there.  I mean, I just got out of work at 7, I 
 
           7        rushed to be here.  I mean, we're hard working people down 
 
           8        there.  We pay taxes just like everyone else.  Is my taxes 
 
           9        gonna be increased due to my front yard being arsenic 
 
          10        blown on it?  Do I plant a garden in the spring?  Because 
 
          11        the wind blowing on my yard is gonna have arsenic in it. 
 
          12        Shouldn't the arsenic pile now be covered.  Shouldn't we 
 
          13        be protected now.  That's how I feel.  We should be 
 
          14        protected now. 
 
          15             And I would just like all documentation when the town 
 
          16        council got notified.  Did you get notified?  Did the town 
 
          17        administrator get notified of the increase of the arsenic 
 
          18        level and the capping. 
 
          19             Mainly, we need more time to be represented by a 
 
          20        lawyer or the attorney general.  We need more time.  You 
 
          21        threw that -- this at us in the Providence Journal.  I 
 
          22        should be notified.  If I want to put on a deck in my 
 
          23        house, I have to get a permit.  I have to notify all my 
 
          24        neighbors.  And you're gonna throw dirt in my front yard? 
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           1        And it's blowing there now.  Every time I go around that 
 
           2        corner. 
 
           3             And the water levels have already changed.  They have 
 
           4        changed.  The last time in -- what was it, April when we 
 
           5        had a little flood down in Island Park.  I've never been 
 
           6        flooded out.  That was the first time I've even been 
 
           7        flooded.  So is it gonna be flooded again when you change 
 
           8        the six foot levels of dirt?  Because that's where my 
 
           9        property sits.  It's gonna come right down to me and it's 
 
          10        gonna be in my basement.  Who's gonna help me?  My flood 
 
          11        insurance, god, that doesn't help me much.  I have to pay 
 
          12        high flood insurance every single year.  I've used it 
 
          13        once, thank God.  But is there a arsenic level insurance I 
 
          14        have to have? 
 
          15             I -- I lost my furnace and my hot water heater due to 
 
          16        the flood.  It's never been flooded.  It took the Town of 
 
          17        Portsmouth Fire Department to pump it out five or six 
 
          18        times.  They just couldn't pump it out.  So all that water 
 
          19        is sand.  That sand moves.  When there's arsenic in it, 
 
          20        what is it, does it just sit there is my question.  Or 
 
          21        just go underneath.  And if it does, there's a lot of 
 
          22        other contamination in the landfill.  Why are you 
 
          23        disrupting it? 
 
          24             And I'd also ask for the record please include the 
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           1        video, the official comments that was notified -- that 
 
           2        this was not notified, and we'd like to have more time. 
 
           3        And please include the videotape.  Thank you. 
 
           4                   LAURIE GRANDCHAMP:  Thank you.  Is there anyone 
 
           5        else that would like to place comments on the record? 
 
           6                   ROBERT GILSTEIN:  Sorry, this sign-up sheet 
 
           7        didn't make its way around to my side. 
 
           8             My name is Robert Gilstein, I'm the town planner, I'm 
 
           9        not a resident. 
 
          10             Just an observation, and I guess I squeeze it in 
 
          11        through the -- the proposal to put in a higher level of 
 
          12        arsenic soil.  The flooding issue really is a concern. 
 
          13             There needs to be a presentation at the next meeting 
 
          14        by a hydrogeologist showing the various pathways of the 
 
          15        water during a storm.  You should know that the 
 
          16        intersection of Boyd Lane and Park Ave, which is adjacent 
 
          17        to the site, floods an average of twice a year to the 
 
          18        point where it's impassible.  It is a problem now.  As 
 
          19        in -- one of the gentlemen that -- during question and 
 
          20        answer session pointed out, maybe creating a funnel.  That 
 
          21        needs to be investigated and it needs to be presented at 
 
          22        the public meeting.  Not in a Q&A session but presented so 
 
          23        people can understand. 
 
          24             The presentation tonight was insufficient.  It was a 
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           1        bunch of dates.  So I hope that you will do that.  And I 
 
           2        hope that, if necessary, that the -- there is a regrading 
 
           3        plan, a flood mitigation plan, and enough assurance, 
 
           4        perhaps insurance, so the close by neighbors, that they're 
 
           5        not gonna be flooded out.  That they're not gonna have 
 
           6        flooded basements.  That needs to be worked on. 
 
           7                   LAURIE GRANDCHAMP:  Is there anyone else who 
 
           8        would like to make a comment? 
 
           9                   PETER ROBERTS:  May I add one more?  Peter 
 
          10        Roberts again.  I'd like to add in my concerns about the 
 
          11        wetlands.  There's a lot there and it does leach out into 
 
          12        the bay.  And I think that really needs to be looked at. 
 
          13        That if the poison isn't put there, they're not adding 
 
          14        more to it.  Thank you. 
 
          15                   STEVEN DESTEFANO:  Steven Destefano, 
 
          16        D-E-S-T-E-F-A-N-O, 287 Turnpike Avenue.  I'm not for or 
 
          17        against this one way or the other, but one thing that 
 
          18        concerned me when you read off the statute, Title 23, 
 
          19        Health and Safety, Chapter 23 through dash 18.9, Refuse 
 
          20        Disposal, Section 23-18.9-16, Section A, Subsection 1, 
 
          21        that said public notice in a newspaper of general 
 
          22        circulation is required.  It seemed like there was some 
 
          23        confusion if the Providence Journal is technically a 
 
          24        newspaper of general circulation for this area.  So, if it 
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           1        isn't legally considered to meet that requirement, there 
 
           2        may be some legal recourse for the town to extend the 
 
           3        deadline or have another hearing.  If anyone's interested 
 
           4        in pursuing that.  Just wanted to raise that point.  Thank 
 
           5        you. 
 
           6                   LAURIE GRANDCHAMP:  Anyone else? 
 
           7                   DONNA FARREA:  Donna Farrea again, 86 Mason 
 
           8        Avenue.  Why on earth would you buy a dump?  Thank you. 
 
           9                   LAURIE GRANDCHAMP:  Anyone else? 
 
          10                   BRIAN WHITTIER:  I just got one last comment. 
 
          11        Brian Whittier, 128 Highland Avenue.  I guess it's a 
 
          12        question for the DEM.  You seem to have a problem with the 
 
          13        coliform bacteria that's entering the water down there in 
 
          14        Island Park, trying to force sewers down our throat, but 
 
          15        you don't seem to have a problem with elevated arsenic 
 
          16        levels that might enter into that same water.  It's just a 
 
          17        point.  Thank you. 
 
          18                   LAURIE GRANDCHAMP:  Any other comments? 
 
          19                   MARK DENNEN:  My name is Mark Dennen, I'm with 
 
          20        Rhode Island DEM.  I just wanted to let people know for 
 
          21        the record that the department is having a hearing on 
 
          22        Thursday on its arsenic standards.  That's not related to 
 
          23        any particular site but it's change in regulations will be 
 
          24        Thursday, informal workshop at 10, and a formal public 
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           1        hearing, I believe 1:00. 
 
           2                   VOICE:  Where is that? 
 
           3                   MARK DENNEN:  In Providence, I'm sorry.  DEM 
 
           4        headquarters at 235 Promenade Street, Providence. 
 
           5                   VOICE:  Room 300? 
 
           6                   MARK DENNEN:  Room 300, that is correct.  Thank 
 
           7        you. 
 
           8                   LAURIE GRANDCHAMP:  It is now 9:40 p.m., and 
 
           9        this concludes the public hearing.  Thanks for your 
 
          10        comments. 
 
          11 
 
          12                        (Meeting adjourned) 
 
          13 
 
          14                                - - - 
 
          15 
 
          16 
 
          17 
 
          18 
 
          19 
 
          20 
 
          21 
 
          22 
 
          23 
 
          24 
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           1                        C E R T I F I C A T E 
 
           2         I, Lori P. Hamel, hereby certify that I am expressly 
                approved as a person qualified and authorized to take 
           3    depositions pursuant to Rules of Civil Procedure of the 
                Superior Court, especially but without restriction thereto, 
           4    under Rule 30(e) of said Rules; that this deposition was 
                stenographically reported by me and later reduced to print 
           5    through Computer-Aided transcription; and that the foregoing 
                is a full and true record of the proceedings. 
           6 
 
           7         IN WITNESS WHEREOF, I have hereunto set my hand this 
                22nd day of January, 2011. 
           8 
 
           9 
 
          10    __________________________________________________________ 
 
          11                       LORI P. HAMEL, RPR, CRR 
 
          12 
 
          13 
 
          14    My Commission Expires 6/24/13 
 
          15 
 
          16 
 
          17 
 
          18 
 
          19 
 
          20 
 
          21 
 
          22 
 
          23 
 
          24 
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Attachment C: Comments Received by Mail, Fax or in Person 
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Attachment D: Comments Received by Email



 
Portsmouth Email Comments 

 
The Department received a number of request for a public meeting.  As a public meeting was  
subsequently held, comments that only requested a meeting are not included here. 
 
 
 
From: GARY GUMP [mailto:ggump1@verizon.net]  
Sent: Thursday, January 06, 2011 7:24 PM 
To: Mark Dennen 
Cc: 'Robert G. Driscoll'; 'Robert W. Gilstein'; jmcdaid@torvex.com; 'Bob Hamilton'; 'Esmond 
Smith'; Gtoo@aol.com 
Subject: Providence Journal Jan 05, 2011 PUBLIC NOTICE This public notice is related to 
environmental conditions at the Former Portsmouth Landfill, located on the north side of Park 
Avenue in Portsmouth, Rhode Island (Assessor's Plat 20, Lots 1,2, and 13 etc.. 
 
Mr.  Dennen, Please consider this our written communication regarding the public notice copied 
below: 
 
As residents of Portsmouth Park and living quite close to the former landfill we are concerned 
about the potential for increased levels of unacceptable run-off into the Sakonnet Bay and the 
upper reaches of Blue Bell Cove if this higher level of arsenic is allowed. The DEM and 
Portsmouth are currently at odds over pollution in the bay area immediately adjacent to this land 
fill and to allow this increase without first addressing the possibility of increasing the pollution 
problems should not be allowed. A well publicized public hearing will insure that all our citizens 
have an opportunity communicate our concerns to the RI DEM. We urge you to conduct a public 
meeting where this matter can be discussed and questions/concerns can be addressed. 
 
Respectfully, 
 
Gary and Janice Gump 
37 Aquidneck Ave. 
Portsmouth, RI 02871 
_______________________________________________________________________ 
-----Original Message----- 
From: John McDaid [mailto:jmcdaid@torvex.com]  
Sent: Friday, January 07, 2011 9:13 AM 
To: Mark Dennen 
Cc: sen-ottiano@rilin.state.ri.us; Jay Edwards; 'Robert G. Driscoll'; 'Robert W. Gilstein'; 
jmcdaid@torvex.com; 'Bob Hamilton'; 'Esmond Smith'; gtoo 
Subject: Written comment pertaining to public landfill in Portsmouth 
 
Mr. Dennen... 
Please consider this a formal request for a public meeting pursuant to the notice attached. I am a 
long-time resident of Island Park, and our family lives two blocks from this landfill. While I fully 
understand that arsenic is a naturally occurring element, and that 20mg/kg is below mandated 
cleanup levels, it is still higher than normally found in RI soils, and I'd like the opportunity to 
have DEM and the developers discuss safety concerns with residents.  
 



I am also cc'ing our state legislative delegation, both as a heads up, and also, because I do not 
believe that posting in the Providence Journal constitutes sufficient notice to residents of 
Portsmouth. The Journal may be the paper of record for Providence, but it closed its East Bay 
office several years ago; this, to me, means that by definition it is not a paper of record for the 
population of our town, and I would ask our legislators to work with DEM to find ways to 
provide effective notice. 
 
Best Regards. 
--John 
 
--  
John G. McDaid 
jmcdaid@torvex.com 
http://www.torvex.com/jmcdaid 
twitter: jmcdaid 
h (401) 683-2316 
m (401) 965-0992 
____________________________________________________________________ 
 
 
 
From: Lisa Whittier [mailto:lwhittier@cox.net]  
Sent: Friday, January 07, 2011 5:14 PM 
To: Mark Dennen 
Subject: Island Park - Portsmouth 
 
As a resident of Island Park, I would like to request a public hearing for the changes that you are 
proposing.  I would also like to ask why was this not posted in the local paper but printed in the 
ProJo ? 
Covering contaminated land with more contaminated fill is not the answer for this piece of land. 
 
____________________________________________________________________ 
 
From: Michael Sousa [mailto:michaeljosephsousa@yahoo.com]  
Sent: Saturday, January 08, 2011 1:01 PM 
To: Mark Dennen 
Subject: Re: AP Enterprise Inc. / BUDA Portsmouth RI 
 
Hello Mr. Dennen, 
My parents live in Portsmouth, RI in the Island Park section where AP Enterprise is trying to 
raise the level of poisons arsenic concentration in the landfill area from 7mg/Kg. to 40mg/Kg.  In 
my opinion this should not be allowed.  There are so surprises here - AP Enterprise knew what 
they were getting with this land and now they want to change the playing field to their advantage, 
to the disadvantage to those who live in the area. 
  
I think the Portsmouth Town Council is correct and Public Hearings should at least be held in 
Portsmouth, to inform the citizens of the implications of this request. 
  
Thanks for your attention. 
Michael Sousa 
(my parents live at 49 Riverside Street, Portsmouth) 



 
 
From: Lisa Whittier [mailto:lwhittier@cox.net]  
Sent: Sunday, January 23, 2011 7:40 PM 
To: Mark Dennen 
Cc: Janet Coit 
Subject: Island Park Landfill 
 
Mr. Dennen,  
 
I would like these comments submitted for public record regarding the hearing that was held in 
Portsmouth on January 18. 
 
1.  This was advertised as a public meeting not a public hearing.  It was advertised illegally 
according to Rhode Island law as it was not advertised in a local paper. 
2. I object to the proposal of raising the elevation to 8’ above what it is now.  This poses a 
danger to the residents of Island Park as you cannot change the topographical flood plane in an 
area. 
3. I object to the proposal to raise the allowable “arsenic” laced fill that you would like to 
bring in.  This is completely unacceptable.  It has been deemed by the Rhode Island Department 
of Health and the RI Department of Environmental Management back in the spring of 2007 that 
allowing increased limits of arsenic in soil increases the risk of cancer. 
4. The federal Environmental Protection Agency has set the “safe” level of arsenic in the 
soil at .4 parts per million, with the risk of cancer at 1 in a million people. 
5. DEM allows a ceiling of 7 parts per million based on the naturally occurring level in 
Rhode Island soil.  At that concentration, the cancer risk is 1 in 50,000 
6. And you now want to increase it to a level of between 20 – 40 parts per million?  What is 
wrong with you? 
7. Anytime you have a carcinogen, you set the level as low as you can, stated Dr. Robert 
Vanderslice of the Department of Health.  Vanderslice explained that the DEM standard is based 
on the fact that children will be exposed to soil 350 days out of the year. 
8. The meeting that was run on January 18, was run so carelessly that you all should have 
been embarrassed.  I can’t tell you how many times the answer to questions were “oh, I don’t 
have that information with me”. 
What was the purpose of the meeting if you didn’t bring all the information with you? 
9. Why did the stenographer start the recordings at 9:08pm, when the meeting began at 
7:00pm?  Of course, at that time, half the room had already emptied out because townspeople 
were so disgusted. 
10. When and what information has been provided to our Town Administrator regarding this 
project?  I would like copies of all correspondence that has transpired with Robert Driscoll 
regarding this. 
11. The previous Town Council as well as the new Town Council members had absolutely no 
knowledge of any of this. 
12. The Town Clerk has a recording of this entire meeting, which I will ask that it be made 
part of this file.  It is available at the Town Clerk’s office for a fee of $6.00.  This will show the 
meeting in its entirety.  Not the small portion that you will hope to show. 
 
Please respond to my concerns and take all this into consideration when making a decision.  This 
should not be allowed.  My home is located within very close proximity to this landfill and I fear 
for the safety of my family, myself, my home and my animals.  
 



Thank you, 
Lisa Whittier  
128 Highland Avenue 
Portsmouth, RI 02871 
 
 

 
From: Tomilson, Deborah [mailto:dtomilso@projo.com]  
Sent: Monday, January 24, 2011 3:02 PM 
To: Mark Dennen 
Cc: Connolly, Scott 
Subject: Comments Regarding The Providence Journal 

Dear Mark, 
 
I am writing in regards to a recent public hearing in which comments by residents were 
made regarding the lack of coverage by The Providence Journal in the Aquidnick Island area.  I 
would like to provide you with some facts and figures of our statewide coverage and specifically, 
our coverage of Aquidnick Island. 
 
Our newspaper and website, projo.com, deliver unmatched coverage of the entire state of Rhode 
Island. Everyday 150 reporters, photographers, editors, designers, producers and support staff are 
deployed across the state covering the stories of the day. Our newspaper is distributed to every 
city and town in the state by home delivery and retail sale. According to Scarborough Research, 
over 591,000 Rhode Island adults, or 72% of all Rhode Islanders get their news from us in print 
or online each week. Projo.com is the most visited local Website in the region according to the 
research company Comscore.  
 
The Providence Journal has a strong presence in the Aquidnick Island area with over 4,600 
Sunday home delivery subscribers and is available for sale at 45 retail locations. We maintain a 
distribution center on the island to provide subscribers and retailers prompt delivery in the 
morning.  
 
We have also taken steps to expand the visibility of State of Rhode Island notices by featuring a 
fixed online ad position on our Rhode Island news section of the website which links readers to a 
portal where they can view all State of Rhode Island advertising. 
 
I hope these statistics provides the assurance that we are a statewide circulating newspaper 
including coverage of the Aquidnick Island area.  If I can be of any further assistance in this 
matter, please do not hesitate to contact me directly.  
 
 
Sincerely,  
 
Deborah Tomilson 
Vice President, New Business and Interactive Development 
The Providence Journal Company 
401-277-7024 
dtomilso@projo.com 
 
 



 
 
 

 
From: firevision_3@hotmail.com 
To: terrygray@dem.ri.gov 
Subject: Extension Request 
Date: Mon, 24 Jan 2011 10:11:02 -0500 
 
Dear Mr, Gray; 
 
Thank you for receiving my call this morning and allowing me to briefly express my concerns as 
it would directly impact negatively my prpoperty and home as well as this neighborhood along 
with it's wetland and beach barriers. Are you aware there is also a little children's park in this very 
area? 
 
I have attached a copy of one petition we have about 200 signatures in short notice in the record 
freezing cold, so cold our pens would not write. 
 
Please extent the deadline of January 25.  As none of us were notified, The only advertisement 
was a tiny blip in the Providence Journal which most of us do not receive. 
 
We oppose this 8' elevation that could flood our homes and pool hazardous materials already 
existing in the landfill as well as contaminated arsenic fill from 7ppm to 20-40ppm. 
 
Please, let us work together to solve this problem intelligently.   Thank you again for all 
considerations. 
 
Sincerely,  
 
Debra Cardoza  and Island Park Community 
401-683-8110 
 
From: Sakriver@aol.com [mailto:Sakriver@aol.com]  
Sent: Tuesday, January 25, 2011 3:58 PM 
To: Mark Dennen 
Subject: Island Park Landfill 
 
Mr Dennen 
  
I have been a resident of Island Park (Ormerod Ave) for 28 years and a resident of Portsmouth for 
50 years and I am opposed to the plans regarding the former Island Park Landfill. We (the 
residence) were not notified of these plans and in no way should DEM or any other agency allow 
more contaminants on this property. 
I thought DEM first and foremost obligation is to help clean and protect our environment and if 
you allow this to pass it would be a huge contradiction for what your department stands for. 
Please reject these plans !!!! 
  
Marcie Martin 
30 Ormerod Ave 



Portsmouth RI 02871 
401-683-2671 
 
From: dfgarceau@aol.com [mailto:dfgarceau@aol.com]  
Sent: Saturday, January 29, 2011 6:59 PM 
To: Mark Dennen 
Subject: Island Park Landfill 
 
 
Dear Mr. Dennen, 
  
  
My questions regarding capping the Island Park Landfill are as follows: 
  
  
Has DEM allowed this proposed high concentration of arsenic dirt in other RI 
neighborhoods? 
  
  - If so, where & what was the concentration? 
  
 - When was it approved? 
  
 - Are these neighborhoods feet away from these sites, such as Island Park? 
  
 - Have there been any adverse health affects to these abutters & has the owner/business put 
in escrow any funds for possible health care needs in the future?  
  
  
If all answers to the above are ------No, then I do not see why this is even being considered!   
The people of Island Park need some guarantees that someone is looking out for their well-
being.  
  
  
In addition,  
  
I believe capping of this site higher that grade will not only be an eyesore for the area, but is 
it really necessary? 
  
Would you live next to such a site?  Many of these townspeople have no other option. 
  
Unfortunately, Mr. Palmer may have to cut his losses as many have done in this economy. I 
have heard some rumors that Mr. Palmer would be moving this soil from other sites that he 
owns.  
Sometimes a profit is not possible at the risk of others. 
  
  
I will await your reponse, 
  
Denise Francz-Garceau 
 



-----Original Message----- 
From: donna.farrea@cox.net [mailto:donna.farrea@cox.net]  
Sent: Tuesday, February 01, 2011 7:49 PM 
To: Mark Dennen 
Subject: Former Portsmouth landfill 
 
I am strongly opposed to increased levels of arsnic for the Portsmouth landfill. I am especielly 
concerned with run-off to neighboring residents as well as the playground our children play in. I 
am also opposed to this "BUD" request because it is in direct violation of the Clean Water Act for 
storm water runoff and contamination. 
 
A hydro-engineer should be consulted to provide an in depth study for water-flow from this area 
in question prior to any consideration for approval.  
 
I also object that DEM is demanding  Island Park be "sewered" because of suspected 
contaminated water run off yet is willing to consider this "BUD" request from AP Enterprises to 
posion our soil,the surrounding wetlands ,and the Sakonett River along with the wildlife / sealife 
this river supports. 
 
This will also have a devestating affect on property values for this area. 
 
Another thing I object to is the fact that Ms.Kristen Sherman (AP Enterprises' attorney) indicated 
at the town hall meeting(see CD) that in order to obtain prior town approval,she and AP 
Enterprises sat at the table and had a meeting with Mr.Discroll.............This is a direct violation of 
the R.I. public meetings law ! 
 
I also object that RIDEM appears to be supporting / enriching AP Enterprises in it's quest for 
"waterfront development" no matter the consequences! 
 
From: lrogers123@live.com 
To: janet.coit@dem.ri.gov 
Subject: arsenic in residential area 
Date: Tue, 1 Feb 2011 23:05:52 -0500 
The levels of Arsenic  in the old landfill in Island Park, right now as quoted by( Mark Dennen) is 
approximately 4ppm-11ppm. To raise that levels near and around, water, housing, wetlands, and 
the oceans is the biggest mistake this State will make. I have lived here for 30 years if you want 
to fix the landfill, then fix it DO NOT DESTROY IT FURTHER. With the water tables and the 
hurricanes that come to this area, you will direct the water in new directions.. I thought you could 
not raise the levels  of dirt  in a flood zone more than one foot.  
People talk  about the 38 hurricane and the 54 hurricane, but no-one said anything about 
Hurricane Bob. The kids were in canoes in the streets.  The only way to enter the park was 
through the escape bridge.. the state road was closed which is directly across the street from the 
dump. what happens when we cannot get out of the park. Is the state going to send in helicopters 
or let us die in the arsenic laid dirt that will be blown all over island park, on our land, and in our 
basements. What is the average wind speed , when a hurricane hits? Are you telling us that 6-8 ft. 
of dirt will not move when this happens? Please review the tape of the town council meeting or 
what you might call the information meeting. That was to inform us of what you want to do to 
us...  I just heard on the news there will be flooding during wed. storm?  I HOPE YOU HAVE 
ALL NEW DOCUMENTS that PERTAINS TO  THE NEW LEVELS OF ARSENIC YOU ARE 
INTENDING TO DUMP. 
laura rogers of ISAND PARK 



________________________________________________________________________ 
Dear Mr. Dennen and Ms. Coit, 
  
In this depressed economy we must be vigilent. Laws that protect our environment must be 
maintained.  
  
Please prove to me that devious methods were not enlisted to get this Island Park old dump site 
developed. 
  
What is the ultimate goal of AP Developers?  
  
Why were local homeowners not notified of the changes planned? These changes do impact the 
entire area.The area includes waterways, topography, wildlife and protected swamp areas.  
  
The watertable is high and cannot tolerate additional drainage. How is this additional runoff 
going to be managed?  
  
Any poision intentionally introduced to the soil will become part of the runoff water with the 
snow and rain increasing the volume. Dry basements will become wet in the surrounding 
properties.  
  
Are there plans to replace trees, shrubs or other native plants in order to stabilize the pruposed 6-8 
foot mound of construction-site soil? 
  
Thank you for taking the time to read this.  
  
I look forward to your response regarding the proposed Island Park landfill.  
  
Teresa E. Binette 
82 Mason Ave 
Portsmouth, RI 02871 
 
  Mr. Dennen & Ms. Coit  
                                              
I’d like you to know that my heart is broken with all this shenanigans. Does anyone realize how 
many CHILDREN are in this area? People make this seaside community their summer home 
vacation spot. Whose underhanded sneaky idea was it to propose the Island Park old dump site be 
developed? Just curious. Local papers to announce things include ‘The Newport Daily’ or ‘The 
Seakonnet Times’, & NOT the ‘Providence Journal’ with a teeny tiny ad that something was 
going on here in Island Park...locals just weren’t reading it because it’s not a local paper to our 
Island. I’m not trying to bust anyone’s chops, but know that people in this community are 
FURIOUS and grossed out at what is being proposed. And that these changes will affect the 
entire area.The area includes waterways by Cardi’s, the parks nearby, the neighborhood 
surrounding and protected swamp areas around it.  Summers will stink. Literally. After all the 
work that’s been done here...benches....lamps...paved sidewalks etc; Small steps. But steps 
nonetheless. 
The watertable is high already, and cant  take additional drainage. How is this additional runoff 
going to be handled? I shudder to think! 
Id also like to see a  plan to replace trees, shrubs or other native plants in order to stabilize the 
potential 6-8 foot mound of construction-site soil? 



I’ve lived here all my life. I’m really sad to think this stinky smelly eyesore is potentially coming 
to town.  
Thanks for listening. 
  
Pauline Mello-Oyer     
378 Park Ave. 
Portsmouth RI 
 
Dear Mr. Dennen, 
  
It is with sheer disbelief that I write this letter.  As an agent for the Department of Environmental 
Management, I am reporting to you my strong objection to the request to bring in fill that has a 
cancer causing level of arsenic in it.   
DEM allows a ceiling of 7 parts per million.  At that concentration the risk of cancer is 1 in 
50,000.  Anything above this level  has been strongly advised against.  It is grossly irresponsible 
to subject this neighborhood to arsenic levels beyond that which has already been established. We 
are a densely populated, residential community and this action will affect many, many people. 
  
I also strongly object to the 15 foot mound that has been requested.  It is of the utmost importance 
we have the ability to leave Island Park at a moment's notice due to a storm or a high tide with a 
strong wind  pushing the sea over the sea wall.  This area is well known for flooding.  For you to 
allow this imposing height will surely put our lives in grave danger.  Once the Escape Route 
bridge is closed for repairs, our only route to safety will be Park Ave. to Boyd's Lane.  We get 
many days and nights where this route is flooded and inaccessible to travel.  If you go forward 
and grant permission for this project, it could be catastrophic.  Our history of this flood zone 
area has already proven this. 
  
The Department of Environmental Management is supposed to be my steward for a better and 
safe environment----not an agent to make my neighborhood unhealthy and dangerous. 
  
Respectfully submitted, 
  
Teresa Barretto 
 
 
February 4, 2011 
DEM Office of Waster Management 
ATTN: Mr. Mark Dennen 
235 Promenade Street 
Providence, RI 02908 
Reference: News Release Dated January 25, 2011 - DEM Announces Extension Period 
Regarding Portsmouth Town Dump Proposal 
 
Dear Mr. Dennen, 
 
This letter is to adamantly reject any and all proposals for the "capping" of the old 
Portsmouth Town Dump with sub-grade material having elevated levels of arsenic. 
My reasoning for this decision is based primarily on the fact that several types of cancer 
have been linked to high levels of arsenic. It is my understanding that the main cause for 
and potential for cancer is through two primary means, eating the dirt or through 



groundwater. Eating dirt sounds foolish, but kids do eat dirt! And groundwater, well 
animals. and humans could very well- be subjected to this high level of arsenic. I do know 
that arsenic does not decompose. It doesn't biodegrade or move downward through soils 
and will remain permanently in the top levels of soil unless it is removed. Is this the 
possibility of cancer causing agents to humans worth the risk of granting this proposal? 
As background and to make a point, I as a young child back in the early 50's, had a direct 
view of the old dump from my Great Aunt's house located at the corners of Omerod and 
Pine Streets. I still recall vividly the constant billowing of burning trash, tires, and 
kitchen appliances. I do recall it closing either in the late 60's or early 70's. One can 
only imagine the accumulation of toxic items (such as asbestos) still buried at the site 
today. Not much was done to cleanup the area and to me looks the same. 
The intent to "cap" of this property using sub-grade materials is an apparent cost saving 
measure with speculation by the current owners. It is common knowledge with most 
residents of Portsmouth, that this property is deemed useless due to its environmental 
issues. An obvious factor is that it would be extremely costly for the owners to remove 
the refuse from this dump. Which, is the most logical and environmental friendly way to 
do so, as with the requirement for gas stations having to remove and replace obsolete gas 
storage tanks. If "capping" is to be performed, then do so by either removing the refuse 
or cap the area using an acceptable grade of top soil without elevated levels of arsenic. 
In closing, one would think that the ownership of AP Enterprise LLC wouldn't use or 
even consider sub-grade elevated level of arsenic material as top soil for their homes! So, 
why then we should be subjected to this unacceptable procedure? 
I thank you for your time and consideration in reviewing my comments regarding this 
most important environmental issue. 
 
 

 
From: Debra C. [mailto:firevision_3@hotmail.com]  
Sent: Friday, February 04, 2011 3:59 PM 
To: Terry Gray 
Subject: landfill 
 
Good afternoon Terry, 
 
Thank you for meeting with us on on Tuesday. RIDEM dept of Health has stressed concern at 
these levels. Our extension according to you ends today. 
 
However, as stated at this meeting we had asked several times on that day Tuesday, or make an 
appointment for a review of this file, at both times you stated we couldn't because they are 
working on it.  We have been denied a review of this file to state and make appropriate 
comments on this 
regard. 
 
  1)  I have before me a letter from the Town Administrator, Robert Driscoll, " Mr. Palmer, has 
not applied for any permits, prospective to this project, nor has any zoning relief or approvals 
been granted to him.."  "One would assume that Mr. Palmer would not proceed with the 
remediation unless he first obtains all necessary state and local permits. 
 
  2)  One such relief before Mr. Palmer proceeds any further, he is required to go before the 
Portsmouth Town Council and seek to abandon Russell Ave. (paper Road).  Just because he is 
the owner of both side does not give him legal authority to take it upon himself that decision. 



 
 3)  It is my obligation to notify our tenants of this proposal.  Our tenants in the past have 
expressed how very happy they are there and really loved the house, the location and their plans 
for a long stay. However, they have just expressed great concern over this proposal and their 
intent to leave.  It is rare when you have such good tenants who value and take great care of 
your property. 
 
 4)  My sister just died of cancer. Our friend and neighbor we are helping is full of cancer, given 2 
month to live. We are very alarmed at 20-40ppm 
 
 5)  Mr. Gray, you have noted our concerns, the serious flooding, and increase..the escape bridge 
will be out, 8 months, our direct impact. 
 
 6)  DEM is trying to clean-up this area and we are working hard toward that goal.  Please do not 
risk our health, environment. 
 
  
  Maybe, Federal law regarding your proposal should be rechecked.  New zoning law deny this 
kind of fill within 1000' of a residential area.    
 
  Mr. Palmer, or his agent must go before the Town Council for the paper road and approvals.  
 
 We do believed this site should be covered and ask that you only consider clean fill and decrease 
this evaluation. 
 
When will this decision be made? 
 
Thank you for your time and consideration  
 
  Debra 
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Attachment E: Press Release of Public Hearing held on 1/18/2011 

 

News Release 
RI Department of Environmental Management 
235 Promenade St., Providence, RI 02908 
(401) 222-2771   www.dem.ri.gov 
 
For Release: January 14, 2011 

 
Contact: Gail Mastrati 222-4700 ext. 2402 

 
DEM TO HOLD PUBLIC MEETING AT PORTSMOUTH TOWN HALL RELATED TO 

ONGOING CLOSURE ACTIVITIES AT THE FORMER TOWN LANDFILL SITE 
 

PROVIDENCE - The Department of Environmental Management will hold a public meeting in Portsmouth 
on January 18 related to ongoing closure activities at the former Portsmouth town dump. AP Enterprise LLC 
purchased and is trying to remediate the property to bring the site into compliance with DEM Regulations 
and closure requirements. 

 
In September 2010 following a public notice and hearing, DEM issued a Beneficial Use Determination 
(BUD) to AP Enterprise LLC, to accept soils that comply with the Department’s industrial/commercial 
standards at the former Portsmouth Town Landfill on Park East Drive. This material was to be used as 
grading and shaping material underneath the soil cap.  AP Enterprise LLC is now seeking a modification to 
that approval to accept materials that have elevated levels of naturally occurring arsenic.  The proposal under 
consideration by the Department has identified said soils as being above the Department’s 
industrial/commercial direct exposure standard of 7 mg/kg.  These naturally occurring elevated arsenic 
concentrations are typically identified by the absence of any other contaminants. 

 
The public meeting will be held at 7 p.m. at Portsmouth Town Hall, 2200 East Main Road.  Representatives 
of DEM and AP Enterprises LLC will present information about the proposal and answer questions.  
Interested parties will have an opportunity to submit comments following the question and answer session.  
Information about the site is available on the DEM website, www. dem.ri.gov, by clicking on “Office of 
Waste Management” under Offices and Divisions on the homepage, then “Waste Facilities Management 
Program,” then “Inactive Landfill Closure Program.” 

 
Written comments on the AP Enterprise LLC application will be accepted through 4 p.m. on January 25.  
They should be addressed to the attention of Mark Dennen at DEM's Office of Waste Management, 235 
Promenade Street, Providence, RI, 02908, or via email at mark.dennen@dem.ri.gov.   

-30- 

mailto:mark.dennen@dem.ri.gov�
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Attachment F:  Finding and Recommendations of the Special Legislative Commission to Study 
Naturally Occurring Arsenic in Soils 
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Attachment G:  2006 Notification of Abutters 
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Attachment H:  Approval of 6/8/2010 from Town of Portsmouth 
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 
Rhode Island Department of Environmental Management 

 
Fact Sheet for 

Former Portsmouth Town Landfill (aka Island Park Landfill) 
 

March 4, 2011 
 
The former Portsmouth Town Dump, also known as the Island Park Landfill, is a privately 
owned 18 acre site, 14 acres of which was leased as a landfill between 1954 and 1974 by the 
Town of Portsmouth.  The Department’s Landfill Closure Program became involved with the site 
in 2003 when Art Palmer (owner of AP Enterprise “APE”) approached the Department about his 
desire to acquire the site.  His original plan was to clean up the site and create a recreational 
volleyball facility at the site. 
 
In November of 2003 and January of 2006, APE submitted Site Investigation Reports (SIR) to 
the Department.  They found the following regulatory issues at the site: 

• Trash and refuse is present near the surface with minimal or no cover 

• Existing soils exceed the RIDEM Direct Exposure Criteria for the following hazardous 
substances: arsenic, lead, benzo (a) pyrene, benzo (b) fluoranthene, and chrysene. 

• Existing soils also exceed groundwater protection standard (leachability criteria) for 
trichloroethene, trichloroethene, tetrachloroethene and cis-1,2-dichloroethene. 

• Groundwater sampling of on-site wells shows the groundwater exceeds the GA criteria 
for barium, benzene, cis-1,2-dichloroethene,  tetrachloroethene, trichloroethene, and vinyl 
chloride.  The area is classified as GA. 

• Soil gas results indicate elevated levels of trichloroethene, 1,1,1-trichloroethane, toluene, 
1,1-dichloroethene and 1,1,2-trichlorotriflouroethane on the central portion of the landfill.  

The 2006 proposed remedy for the Site consisted of the following elements: 
• A final cap consisting of two feet of soils meeting the RIDEM Residential Direct 

Exposure Criteria. 

• The use of shaping and grading soils under the final cap to give the cover a 3-5% slope to 
minimize storm water infiltration and better protect the groundwater. 

• Deed restriction (an Environmental Land Usage Restriction or ELUR) to prevent building 
or disturbance of the cap. 

• Monitoring of groundwater and soil gas. 

In the Remedial Action Work Plan submitted in March of 2010, APE kept the elements of the 
remedy above but no longer included the proposal to build a recreational complex.   
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Initial Beneficial Use Determination (BUD) Application 
A.P. Enterprises submitted an initial BUD Application in August 2010 requesting to accept soils 
that were above the Rhode Island Department of Environmental Management’s Residential 
Direct Exposure Criteria and below the Industrial/Commercial Direct Exposure Criteria.  The 
proposed soils would be used for grading and shaping of the landfill contours prior to placement 
of the final cap.  A public hearing was held on September 18, 2010 but no comments were 
submitted.  The proposed plan also obtained approval from the Town of Portsmouth and the 
Coastal Resource Management Council.  The Department approved the BUD at the end of 
September 2010. 
 
Elevated Naturally Occurring Arsenic Soil Issues and Beneficial Use Determination (BUD) 
Modification 
The proposal is to accept, in addition to other soils already approved, soils containing naturally 
occurring arsenic above the RIDEM Direct Exposure Criteria of 7 mg/kg (ppm), with an average 
arsenic level below 20 mg/kg and a maximum level of 40 mg/kg.  Levels proposed are similar to 
naturally occurring levels in Aquidneck Island.  The matter under consideration now 
(modification of the BUD to include soils with naturally occurring arsenic) relates only to the 
acceptance criteria of soils and makes absolutely no changes to landfill contours, volume of 
material accepted or any other aspect of the approved remedy.   
   
The Relationship of Regulatory Standards to the Proposal 
The Rhode Island House of Representatives "Special Legislative Commission to Study Naturally 
Occurring Arsenic in Soil", as reported in May 2008 dealt with the issue of naturally occurring 
arsenic, particularly on Aquidneck Island.  The commission found that the cleanup standard of 7 
mg/kg had a negative economic, environmental and quality of life impact that disproportionately 
affected the residents of Aquidneck Island.   

As a result of the Commission’s findings, the Department proposed revised standards in its 
Remediation Regulations that were released for public comment in December of 2010.  These 
allow for the presence of arsenic in residential soils at a level of 43 mg/kg with very minimal 
standards (6” of clean soil and some notification).  Levels above 43 mg/kg are considered 
acceptable with 2 feet of cover and an Environmental Land Use Restriction.  

Other important regulatory standards are the RIDEM Compost Regulations (Solid Waste 
Regulation #8).  These set a limit of 41 mg/kg in Class A compost, which are considered safe for 
unrestricted homeowner use in growing vegetables, gardening, lawn application and landscaping, 
as well as application at public parks.  Class B compost, with levels of arsenic up to 75 mg/kg 
can be used in more limited applications.   
 
Soils Received from the Fairhaven, Massachusetts Site 
The Department received complaints on February 11, 2011 that soils with a gasoline odor and were 
contaminated with benzene had been dumped at the Former Portsmouth Landfill.  DEM personnel 
inspected the site on February 14, 2011 and February 16, 2011 to investigate the complaint.  The 
Department also received analytical results that showed the material, from a site in Fairhaven, MA, 
met the standards of the approved Beneficial Use Determination.  Upon confirming the material in 
question had a gasoline odor, Department representatives sampled the pile and analyzed the soil for 
volatile organic contaminants (VOCs) and total petroleum hydrocarbons (TPH). Analytical results 
showed there were no detectable levels of benzene and that other constituents analyzed were below 
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both industrial/commercial and residential standards.  In addition, the analytical results confirmed 
that all constituents were below the standards included in the September 2010 BUD approval and 
could be used for grading and shaping purposes. 
 
 

Former Portsmouth Landfill (aka Island Park Landfill) 
 

Important Site Milestones: 
 

11/2003  APE submits Site Investigation proposing soil cap as part of recreational use 
AP Enterprise LLC enters agreement to purchase property. 

6/2006  After review and correspondence, RIDEM issues Program letter considering SIR 
complete.  Public notice occurs which included notification of all abutters and the 
Town of Portsmouth by mail. 

11/2006  APE submits Remedial Action Work Plan with the proposed recreational 
Complex. 

12/2006  Remedial Decision Letter issued by RIDEM 
3/2010  APE submits revised Remedial Action Work Plan without recreational use and 

pavement and submits detailed criteria for grading and shaping materials. 
5/2010  APE submitted Category B Assent Application to CRMC 
6/2010  APE submits Soil Erosion and Sediment Control Ordinance Application to 

Portsmouth Building Official and Town of Portsmouth approves Application. 
8/2010  APE submits BUD Application 
9/2010  Following the public hearing on 9/18/2010, the Department approved the BUD. 
9/2010  CRMC unanimously approves the application.  The Town Manager of Portsmouth 

was present for the meeting and is on the CRMC Board.  He voted to approve AP 
Enterprises application. (9/28/2010). 

12/2010  APE asks for a modification of BUD. 
1/5/2011  Public Notice was published in the Providence Journal notifying the public of 

request for modification 
1/18/2011 Public Meeting on BUD modification 
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September 28, 2010 
REMEDIAL APPROVAL LETTER 
 
Mr. Arthur Palmer 
AP Enterprises, LLC 
28 Teal Drive 
Wakefield, RI 02879 
 
 
RE BUD Application & Remedial Action Work Plan Response to Comments of August 10, 2010 
 Former Portsmouth Landfill Plat 20 Lots 1,2,13 and Plat 25- Lot 2  
 Portsmouth, Rhode Island 
 
Dear Mr. Palmer: 
 
In April 2001 the Rhode Island Department of Environmental Management created the Landfill 
Closure Program (LCP) to investigate and remediate inactive or abandoned solid waste landfills 
throughout Rhode Island.  The purpose of the LCP is to integrate the investigation and 
remediation/closure requirements in the Rules and Regulations for the Investigation and 
Remediation of Hazardous Material Releases (Remediation Regulations) and the Rules and 
Regulations for Composting Facilities and Solid Waste Management Facilities (Solid Waste 
Regulations) in order to eliminate and/or control threats to human health and the environment in a 
timely and cost effective manner.  A Remedial Approval Letter is a document used by the 
Department to approve remedial actions at contaminated sites that do not involve the use of 
complex engineered systems or techniques (e.g., groundwater pump and treat systems or soil vapor 
extraction systems). 
 
In the matter of the above referenced site, the Department has on file the following documents 
submitted on behalf of the AP Enterprises which fulfill the Remedial Action / Landfill Closure 
requirements of the Landfill Closure Program, and are consistent with the Solid Waste 
Regulations and Sections 8 and 9 of the Remediation Regulations: 
 

1. Site Investigation Report, Former Portsmouth Town Dump, submitted by VHB, dated 
January 2006; 

 
2. Supplemental Site Investigation Report, Former Kidd Disposal Site, Portsmouth Town 

Landfill submitted by VHB, dated January 2006; 
 

3. Beneficial Use Determination Application- Former Portsmouth Landfill, Plat 20, Lots 
1,2,13 and Plat 25 Lot 2, Portsmouth, RI, submitted by VHB, dated 8/11/2010. 

 
4. Remedial Action Work Plan, Former Kidd Disposal Site, Portsmouth Town Landfill, 

Submitted by VHB, dated March 2010; 
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5. BUD Application and Remedical Action Work Plan Response to Comments, submitted by 

VHB, dated August 10, 2010. 
 
 

The Department approves the RAWP, provided that all activities and procedures detailed in the 
RAWP (as modified by the Response to Comments of 8/10/2010), policies, and mandates are 
strictly followed.  It is the Department’s understanding that the remedial action / landfill closure 
will include the following: 

 
• As detailed in the Beneficial Use Determination Application and 

acceptance, the project will involve the import of 64,000 cubic yards 
grading and shaping material meeting the method 1 RIDEM Industrial 
Commercial Standards overlain by 36,000 cubic yards of clean soils 
meeting RIDEM residential exposure criteria.    

 
• Construction of a final soil cap that will meet both cover requirements (2 

feet) and slope requirements (minimum 3% and maximum 33%). 
 
The following conditions, also contained within the Beneficial Use Determination Approval of 
September 20, 2010, are required regarding closure: 
 

1. The Department shall receive notification 72 hours prior to the commencement of closure 
construction activities. 
 

2. All work must be performed in accordance with all applicable regulations and the 
Department approved Remedial Action Work as modified by the Response to Comments 
dated July 8, 2010- Portsmouth Landfill, submitted by VHB received 8/11/2010 and must 
be consistent with Section 11.00 (Remedial Action) of the Remediation Regulations. 

 
3. Grading and shaping material shall consist of soils meeting the method 1 RIDEM Industrial 

Commercial Standards shall be managed in accordance with the Remedial Action Work 
Plan  and will be sampled at a frequency of once every 2,500 cubic yards as detailed in your 
response to comments referenced above.  These will be covered with a landfill cap as 
described below: 
 

4. AP Enterprises will construct a landfill cap within the defined limit of waste to close the 
landfill in accordance with the Solid Waste Regulations and the Remediation Regulations.  
The source of the cover material will be evaluated to demonstrate that it does not contain 
contaminants at concentrations above Method 1 Residential Criteria. 
 
All clean fill imported to the site shall be sampled prior to delivery and placement.  Clean 
fill and loam shall be sampled for arsenic at a minimum frequency of one sample per 1000 
cubic yards.  One-quarter of the total number of compliance samples of clean fill and loam 
shall be sampled for total petroleum hydrocarbons (TPH), volatile organic compounds 
(VOCs), semi-volatile organic compounds (SVOCs), and 13 priority pollutant metals.  All  
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clean fill utilized onsite shall be complaint with the Department’s Method 1 Residential 
Direct Exposure Criteria (RDEC) pursuant to the Remediation Regulations.  The Closure 
Report shall include all original laboratory analytical sampling results from the fill 
demonstrating compliance with the RDEC and either a statement from the facility that 
provides the clean fill attesting to the materials origin and suitability or written certification 
by an Environmental Professional that the fill is not jurisdictional and is suitable for the cap. 

 
5. Placement of the final landfill cap shall commence  not later than 90 days after final receipt 

of the grading and shaping material and finish within one year. 
 

6. Results of all environmental sampling shall be sent to Mark M. Dennen, Office of Waste 
Management (OWM), 235 Promenade Street, Providence, RI 02908. 
 

7. The OWM shall be immediately notified of any Site or operation condition that results in 
non-compliance with this BUDA. 
 

8. Any interruptions of the remedial action shall be reported to Mark M. Dennen at the Office 
of Waste Management by telephone within one (1) working day and in writing within seven 
(7) days of occurrence. 
 

9. All waste derived from the implementation of the Remedial Action Work Plan / Closure 
Plan shall either be managed in accordance with the approved Beneficial Use 
Determination Variance Application, or disposed of in accordance with the Department’s 
Rules and Regulations for Hazardous Waste Management, and the Solid Waste 
Regulations. In the event waste is disposed of off-site, documentation of proper disposal 
shall be provided to the Office of Waste Management. 
 

10. AP Enterprises shall submit quarterly updates to the Department with the following 
information: 

• Name, address, and quantity received of each source of material 
• An explanation and photographs of construction activities and sedimentation 

control measures that have been done at the site 
• Sampling that has been done on material received 
• An explanation of any complaints that have been received 
• An updated schedule of timelines to completion of project 
 

11. No Hazardous waste shall be accepted from any off-site sources for treatment, storage or 
disposal at the Site. 
 

12. An Institutional Control in the form of an Environmental Land Use Restriction (ELUR) for 
the Site will be recorded in the Town of Portsmouth Land Evidence Records at the time of 
this projects completion and will specify all the site conditions, restrictions and emergency 
provisions in order to meet the appropriate Remedial Objectives as defined in the 
Remediation Regulations and Solid Waste Regulations.  Be advised that, because the 
ELUR is part of the remedy, the Department will require (as will be stated in the ELUR) 
that the property owner submit an annual inspection report by a qualified environmental 
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professional.  This report will be subject to review by the Department.  A recorded copy of 
the Department approved ELUR must be forwarded back to the Office of Waste 
Management (OWM) prior to issuance of the Interim Letter of Compliance. 

 
At this time, the Office offers its concurrence with the proposed remedial action for the property.  
The Office  approves the draft ELUR and post closure monitoring protocols in the RAWP provided 
that all activities and procedures detailed in the RAWP, as modified by your Response to comments 
of 8/10/2010 are strictly followed.  Please be advised that any significant revisions to the RAWP 
must be submitted in writing to the Department for review, and must be approved by the 
Department prior to implementation.  Any problems associated with the remediation must be 
reported to the Department by telephone within one (1) working day and in writing within five (5) 
working days. 
 
No later than thirty (30) days following the completion of the Remedial Action, a Closure Report 
detailing the remedial actions and the current status of the property shall be submitted to the 
Department for review and approval.  Upon approval of the Closure Report, and receipt of a copy of 
the stamped and recorded Department-approved ELUR for the property, the Department will issue 
an Interim Letter of Compliance for the property. 
 
This Remedial Approval Letter does not remove your obligations to obtain any other necessary 
permits from other local, state, or federal agencies.  Please notify the Department at least forty-
eight (48) hours in advance of any remedial work. 
 
If you have any questions or are in need of any clarification regarding this document, please 
contact me by telephone at (401) 222-4700 ext. 7112 or by e-mail at mark.dennen@dem.ri.gov. 
 
Sincerely,      Authorized by, 
 
 
 
Mark M. Dennen, C.P.G. Laurie Grandchamp, P.E. 
Principal Environmental Scientist Supervising Engineer  
Office of Waste Management Office of Waste Management   
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