STATE OF RHODE ISLAND
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
PETITION FOR DECLARATORY ORDER

RE: NATICK AVENUE SOLAR/FWW GENERAL PERMIT
ELIGIBILITY REGARDING THE APPLICABILITY
OF FRESHWATER WETALNDS REGULATIONS TO
THE PROPOSED NATICK AVENUE SOLAR PROJECT
RIDEM APPLICATION NO 19-0130
(RE-SUBMITTED OCTOBER 16, 2016)
FILED BY DRAKE PATTEN, 684 NATICK AVE, CRANSTON, RI

RESPONSE TO PETITION FOR DECLARATORY ORDER

INTRODUCTION

On or about April 2, 2026, the State of Rhode Island Department of Environmental
Management (“DEM” or the “Department”) received a “Petition for Declaratory Ruling” (the
“Petition”) regarding the applicability of the Freshwater Wetlands General Permit to an
application (the “Application”) that is pending before DEM. The subject Application was filed
by the property owner, Ronald Rossi, regarding proposed construction of a solar farm (the
“Project”) on the property located at Plat 22-3, Lots 108 and 119, in Cranston, Rhode Island by
lessee Natick Solar, LLC. The Petition was submitted by Drake Patten (the “Petitioner’’), who
owns property abutting the proposed solar project. On June 15, 2026, the Department received a
Motion to Intervene in this proceeding from Natick Solar, LLC and Ronald Rossi (the
“Applicants”).

The Petition was submitted pursuant to R.I. Gen. Laws § 42-35-8, which states that, “[a]
person may petition an agency for a declaratory order that interprets or applies a statute
administered by the agency or states whether, or in what manner, a rule, guidance document, or
order issued by the agency applies to the petitioner,” and that, “[a]n agency shall promulgate

rules prescribing the form of a petition under subsection (a) and the procedure for its submission,



consideration, and prompt disposition.” DEM reviewed the Petition in accordance with Part 1.6
of the Administrative Rules of Practice and Procedure for the Department of Environmental
Management (250-RICR-20-00-1). DEM requested additional time in which to respond to the
Petition pursuant to 250-RICR-20-00-1.4(C), by electronic mail dated April 21, 2026. DEM’s
request was granted by the Petitioner through an electronic mail dated April 22, 2026, in which
the Petitioner agreed to give DEM sixty (60) days from April 21, 2026, in which to respond to

the Petition. DEM hereby provides this Response to the Petition for Declaratory Ruling.

PROCEDURAL BACKGROUND

The Petition requests that DEM issue a declaratory order regarding several sections of the
Rules and Regulations Governing the Administration and Enforcement of the Freshwater
Wetlands Act (250-RICR-150-15-3). The Petition states that DEM issued Freshwater Wetlands
Permit No. 19-0130 to the Applicant on December 6, 2019, that said permit expired on
December 6, 2025, and that it is no longer eligible for renewal. The Petitioner further alleges
that the Applicant submitted a new application on October 16, 2025 for a “Freshwater Wetlands
General Permit,” while representing to DEM that no material changes had been made to the
Project. The Petitioner alleges, however, that there were, in fact, material changes made to the
Project, and that the Application further violates 250-RICR-150-15-3. Petitioner submits five
specific questions to DEM regarding whether a project submitted under these circumstances
meets the requirements for a Freshwater Wetlands General Permit.

Throughout the Petition, the Petitioner repeatedly questions the Project's eligibility for a
Freshwater Wetlands General Permit. However, the application submitted to the Freshwater

Wetlands Program ("Program") by the Applicant was, in fact, an Application for a Freshwater



Wetlands Permit pursuant to Part 3.11, not for a Freshwater Wetlands General Permit pursuant to

Part 3.10.

LEGAL STANDARD

Pursuant to R.I. Gen. Laws § 42-35-8, “[a] person may petition an agency for a
declaratory order that interprets or applies a statute administered by the agency or states whether,
or in what manner, a rule, guidance document, or order issued by the agency applies to the
petitioner.” DEM has adopted procedures governing petitions for declaratory orders through its
Administrative Rules of Practice and Procedure for the Department of Environmental
Management (250-RICR-20-00-1):

Any person who alleges that a Rule, statute or order, or its threatened application,

interferes with or impairs, or threatens to interfere with or impair, the legal rights

of the petitioner, may in accordance with R.I. Gen. Laws § 42-35-8 and these

Regulations, petition the Director for a declaratory ruling as to the applicability of

any statute, any provision or Rule or order of the agency. Such petition shall be

filed with the Department in the manner required by §§ 1.4 and 1.5 of this Part
and the petition shall clearly and concisely identify:

1. The precise statute, Rule or order, including paragraph(s) or
subparagraph(s) on which a declaratory ruling is sought;
2. How the petitioner is affected by the statute, Rule or order, including a

statement of uncontested facts upon which the request is based;

3. Why the ruling is sought;

4. The petitioner’s position on how the applicable statute, Rule or order
should be interpreted, including citation to any applicable documents or
law that support petitioner’s position.

5. Other persons who may be affected if the Department adopts the
petitioner’s position including any small businesses that may experience a
significant adverse economic impact; small business shall be defined in
accordance with R.I. Gen. Laws § 42-35-1.

6. Whether the petitioner has, or is aware of, any other matters pending
before the Department or the courts that may be affected by the
declaratory ruling sought; this shall include, but not be limited to: permit
applications, enforcement actions, petitions, contracts and leases or rental
agreements.... See 250-RICR-20-00-1.6(A).



This requirement imposes a threshold showing that the petitioner’s legal rights are affected by
the challenged provision. This standard is consistent with Rhode Island Supreme Court
precedent interpreting the Uniform Declaratory Judgments Act, which requires an “injury in
fact” consisting of a concrete and particularized invasion of a legally protected interest that is

actual or imminent rather than conjectural or hypothetical. See Meyer v. City of Newport, 844

A.2d 148, 151 (R.1. 2004).
The Rhode Island Supreme Court has determined that R.I. Gen. Laws § 42-35-8 is “an

administrative counterpart of the Declaratory Judgments Act,” Liguori v. Aetna Cas. & Sur. Co.,

119 R.I. 875, 882-83, 384 A.2d 308, 312 (1978), and Rhode Island courts have recognized that
declaratory relief under the Uniform Declaratory Judgments Act is discretionary. Lombardi v.

Goodyear Loan Co., 549 A.2d 1025, 1027 (R.I. 1988), Sullivan v. Chafee, 703 A.2d 748, 751

(R.I. 1997). Agency declaratory rulings under § 42-35-8 are treated in a similar manner. See

BARCO, L.P., 1995 WL 18214018 (R.I. Dept. Envtl. Mgmt. 1995).

The issuance of a declaratory ruling under § 42-35-8 is discretionary. Courts similarly

recognize that declaratory relief is discretionary and should not be used to resolve abstract or

hypothetical disputes. See Lombardi v. Goodyear Loan Co., 549 A.2d 1025, 1027 (R.1. 1988);

Sullivan v. Chafee, 703 A.2d 748, 751 (R.I. 1997). In evaluating whether to exercise such

discretion, the Department may consider whether the issues presented may be addressed in

another pending administrative proceeding. See Berberian v. Travisono, 332 A.2d 121, 123-24

(1975); In re BARCO. L.P., AAD No. 94-052/FWE (R.1. Dept. Envtl. Mgmt. Mar. 13, 1995).

DISCUSSION
For the reasons set forth herein, DEM declines to issue a declaratory order in response to

the Petition. The Petition is premised upon the assertion that the application presently pending



before the DEM Freshwater Wetlands Program is a Freshwater Wetlands General Permit
application submitted pursuant to Part 3.10 of the Rules and Regulations Governing the
Administration and Enforcement of the Freshwater Wetlands Act (250-RICR-150-15-3).
However, DEM's records reflect that the pending Application was submitted and is being
reviewed as a Freshwater Wetlands Permit application pursuant to Part 3.11, not as a Freshwater
Wetlands General Permit application pursuant to Part 3.10. The questions presented in the
Petition are framed in terms of the requirements and applicability of the Part 3.10 General Permit
provisions. Accordingly, the Petition seeks interpretation of a permitting framework not
implicated by the pending Application. The Department’s permitting process under Part 3.11
provides the appropriate mechanism for evaluating compliance with applicable statutes and
regulations, assessing environmental impacts, and rendering permitting determinations. To the
extent the Petition raises environmental concerns regarding the pending application, those
concerns can be addressed by the Program as part of its review of the Application pursuant to
Part 3.11.

A. Petitioner’s Standing

Even assuming, arguendo, that the Petition falls within the scope of R.I. Gen. Laws § 42-
35-8(a), the Petitioner must satisfy the threshold requirements of Rule 1.6(A) of 250-RICR-20-
00-1. Rule 1.6(A) limits declaratory ruling petitions to circumstances in which a petitioner
alleges that a statute, rule, or order, or its threatened application, interferes with or impairs the
petitioner’s legal rights. This requirement imposes a jurisdictional threshold that must be
satisfied before the Department may consider the merits of a petition for declaratory relief.
Consistent with Rhode Island Supreme Court precedent interpreting analogous standing

requirements under the Uniform Declaratory Judgments Act, a petitioner must demonstrate an



“injury in fact,” meaning a concrete and particularized invasion of a legally protected interest

that is actual or imminent, and not conjectural or hypothetical. See Meyer v. City of Newport,

844 A.2d 148, 151 (R.1. 2004).

This requirement is not satisfied by the mere expression of concerns or generalized
objections. Even where a petitioner alleges proximity to a proposed project or potential
environmental impacts, the petitioner must demonstrate a concrete and particularized impairment
of their own legally protected rights. Generalized interests shared by members of the
surrounding community are insufficient. Consistent with the Department’s prior application of
Rule 1.6(A), including in the Taylor matter, the Department has declined to find standing where
petitioners assert generalized disagreement with permitting classifications, procedural objections
available to the public at large, or potential environmental impacts without a showing of a
concrete and particularized injury to a legally protected interest. Rhode Island courts have
consistently held that abutter status, without more, is insufficient to establish standing, and that
generalized environmental or procedural concerns shared by members of the public do not

constitute a particularized injury. See Humphrey v. Coastal Res. Mgmt. Council, 2011 WL

3153309, at *9 (R.I. Super. June 28, 2011); Wilkes v. CRMC, 2026 WL 910095, at *9 (R.I.
Super. Mar. 25, 2026).

Similarly, the Petitioner’s asserted interests in procedural protections associated with
permitting classification are not uniquely held by the Petitioner, but rather are interests available
to the public at large in the context of the underlying permitting proceeding. Such generalized
interests do not satisfy the individualized injury requirement under Rule 1.6(A) or the analogous
“injury in fact” standard under Rhode Island law. Accordingly, the Department concludes that

the Petitioner has not demonstrated the impairment of a legally protected interest required under



Rule 1.6(A). Accordingly, the Petition does not satisfy the threshold requirements of Rule
1.6(A), and the Department lacks authority to issue a declaratory ruling.

B. The Department’s Discretion

Even if the Petition were otherwise properly before the Department, the issuance of a

declaratory order is discretionary. See Lombardi v. Goodyear Loan Co., 549 A.2d 1025, 1027

(R.I. 1988); Sullivan v. Chafee, 703 A.2d 748, 751 (R.I. 1997). The Department may decline to

issue a declaratory ruling where the issues presented may be addressed in an existing

administrative proceeding. See Berberian v. Travisono, 332 A.2d 121, 123-24 (1975); In re

BARCO, L.P., AAD No. 94-052/FWE (Mar. 13, 1995). Here, the issues raised arise in

connection with an active permitting application under Part 3.11. The Department’s permitting
process allows the Program to address questions of regulatory compliance and environmental
impact associated with that application. Accordingly, the Department declines to exercise its

discretion to issue a declaratory order.

THE MOTION TO INTERVENE

Because the Department has determined that the Petition does not satisfy the
requirements of Rule 1.6(A), and because the Department otherwise declines to issue a

declaratory order, the Motion to Intervene is denied as moot.

CONCLUSION

For the foregoing reasons, and in the sound exercise of its discretion pursuant to R.I. Gen.
Laws § 42-35-8 and 250-RICR-20-00-1, the Department declines to issue the requested
declaratory order. This determination is based upon the fact that the Petition seeks interpretation

of regulatory provisions governing a permitting framework not implicated by the Application



currently before the Department, the Petitioner’s failure to demonstrate standing under Rule
1.6(A), and the availability of an ongoing permitting proceeding through which the issues raised
may be addressed. Consistent with the Department’s analysis in Taylor, Rule 1.6(A) requires a
petitioner to demonstrate a concrete and particularized impairment of a legally protected interest,
and generalized or community-wide concerns are insufficient to support issuance of a declaratory
ruling.

Nothing in this Response should be construed as a determination on the merits of the
pending application or as a binding interpretation of the statutes or regulations referenced in the
Petition. This Response is limited solely to the Department’s discretionary determination under

R.I. Gen. Laws § 42-35-8 not to issue a declaratory order.

Gt

Ferrence Gray

Director

State of Rhode Island

Department of Environmental Management

June 22, 2026

NOTICE OF APPELLATE RIGHTS

This decision constitutes a response to a petition for a declaratory order requested
pursuant to R.I. Gen. Laws § 42-35-8. Pursuant to R.I. Gen. Laws §§ 42-35-8 and 42-35-15, this
order may be subject to judicial review.

CERTIFICATION

I hereby certify that on this 22nd day of June 2026, I caused a true copy of the within
Declaratory Order to be forwarded, via regular mail, postage prepaid, and via electronic mail to:



Marisa Desautel, Esq.
Desautel Browning Law

38 Bellevue Ave., Suite B
Newport, RI 02840
marisa@desautebrowning.com

Robert D. Murray, Esq.
Taft & McSally, LLP

21 Garden Drive

Cranston, RI 02920
rdmurray@taftmcsally.com

Nicholas L. Nybo, Esq.

Senior Legal Counsel

Revity Energy, LLC and Affiliates
348 Centerville Road

Warwick, RI 02886
nick@revityenergy.com

/s/ Joseph J. LoBianco
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