STATE OF RHODE ISLAND
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
PETITION IFOR DECLARATORY ORDER

RE:  PETITION OF SEAN DAVID TAYLOR
QSS BIOSOLIDS, LL.C MINOR SOURCE PERMIT

RESPONSE TO PETITION FOR DECLARATORY ORDER

E Intfroduction

On April 3, 2026, the Rhode Island Department of Environmental Management (“RIDEM”)
received a Petition for a Declaratory Ruling (*Petition™) from petitioner Sean David Taylor (the
“Petitioner”), The Petition was submitted pursuant to R.I. Gen, Laws § 42-35-8 and the
Administrative Rules of Practice and Procedure for the Department of Environmental
Managemenit (250-RICR-20-00-1), RIDEM and the Petitioner agreed via electronic mail dated
April 10, 2026, that RIDEM would have until June 3, 2026, in which to respond to the Petition.

The Petition is regarding the January 23, 2026, Minor Source Permit (approval #2653-2662) (the
“Permit”) issued by RIDEM’s Office of Air Resources to QSS Biosolids LLC (“QSS™). Asit
pertains to that Permit, on April 25, 2025, QSS, through Sage Environmental, Inc., submitted a
Minor Source Permit Application entitled “QSS Biosolids, L.L.C — Pyrolysis Facility” to RIDEM
(“Application™). As stated in the Application, QSS is “proposing a new sewage sludge pyrolysis
facility within the Quonset Business Park located in North Kingstown, Rhode I[sland.” Pg. 1.

. Petitioner’s Requested Rulings

Section V of the Petition requests that the Director issue a Declaratory Ruling for the following 7
“Requests™:

1. The proposed pyrolysis/afterburner system constitutes "Combustion" as defined by 250-
RICR-140-05-1.5 and shall be considered such in the reading of 250-RICR-~120-05-12.

2. The facility is an "Incinerator" as defined by 250-RICR-140-05-1.5 and shall be
considered such in the reading of 250-RICR-120-05-12.

3. The facility is subject to the requirements of 250-RICR-120-05-12.

4. The facility is a "Solid Waste Incineration Unit" subject to the federal emission limits of
40 C.FR. Part 60, Subpart LLLL (or alternatively CCCC or EEEE).

5. 'The May 13, 2025, EPA applicability determination letter does not supersede or relieve
the Department's nondiscretionary duty to apply the definitions of "Combustion" and
"Incinerator" as codified in 250-RICR-140-05-1.5.

6. The presence of a "controlled flame" in the Thermal Oxidizer to process syngas (a
material derived from sewage sludge) satisfies the definition of an integrated Sewage
Sludge Incineration (SSI} unit under 40 C.F.R, § 60.4930, notwithstanding any federal
guidance suggesting otherwise for standalone pyrolysis units.




7. The current permit is procedurally deficient for falling to include the mandatory Siting
Analysis and Public Meeting required by 40 C.F.R. § 60.4800.

Section VT of the Petition concludes that the “Petitioner asserts that the Department’s current
‘Minor Source’ classification is a manifest error of law.”

T¥T. Standard of Review

Petitions for Declaratory Orders are reviewed in accordance with R.1. Gen. Laws § 42-35-8(a) of
the Administrative Procedures Act, which allows for an agency to receive and respond to a
request for a “Declaratory Order” (“DO”). It provides that “a person may petition an agency for
a declaratory order” that either (1) “interprets or applies a statute administered by the agency” or
(2) “states whether, or in what manner, a rule, guidance document, or order issued by the agency
applies to the petitioner.”

In applying R.I. Gen. Laws § 42-35-8(a), the cannons of statutory interpretation enunciated by
the Rhode Island Supreme Court must be adhered to. “When a statute is clear and unambiguous
we are bound to ascribe the plain and ordinary meaning of the words of the statute and our
inquiry is at an end.” Unistrut Corp. v. State Dep't of Lab. & Training, 922 A.2d 93, 98 (R.L
2007). Applying the clear and unambiguous language of R.1. Gen. Laws § 42-35-8(a), if a
petson submits a petition for an agency ruling that does not fali within one of the two categories
stated, it cannot be characterized as a proper petition for a DO, and the agency has no obligation
to respond under R.I. Gen. Laws § 42-35-8,

In accordance with R.I. Gen. Laws § 42-35-8(b), RIDEM promulgated the Administrative Rules
of Practice and Procedure for the Department of Environmental Management (250-RICR-20-00-
1) (“Rules of Practice and Procedure™). Rule 1.6(A) of the Rules of Practice and Procedure
addresses the requirement of standing and provides:

Any person who alleges that a Rule, statute or order, or its threatened application,
interferes with or impairs, or threatens to interfere with or impair, the legal rights of the
petitioner, may in accordance with R.I. Gen. Laws § 42-35-8 and these Regulations,
petition the Director for a declaratory ruling as to the applicability of any statute, any
provision ot Rule or order of the agency."?

Rule 1.6(A)’s articulation of the standing standard to petition RIDEM for a DO largely mirrors
the standing standard in the analogous context of the Uniform Declaratory Judgements Act
(“UDJA” or “DIA”), which is the law that enables petitions in the Superior Court for declatatory
judgments, The Rhode Island Supreme Court has explained that R.1. Gen. Laws § 42-35-8 is “an
administrative counterpart of the Declaratory Judgments Act.” Liguori v. Aetna Cas. & Sur. Co.,
119 R.1. 875, 88283, 384 A.2d 308, 312 (1978).

I See also Rule 1.6(C)3) (providing one of RIDEMs options in responding to a DO petition is to “[f]ind thaf the
petitioner is not in fact au interested person affected by a statute, Rule or order of the Department and decline to
issue a declaratory ruling.”

2 Rule 1.6(A) does not {and cannot) expand the statutory limitations on the type of petitions that are the proper
subject for an agency DO under R.I. Gen. Laws § 42-35-8(a).
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The standard applied by courts for standing under the UDJA was distilled into several key
principles by the Rhode Island Supreme Court in Meyer v. City of Newpori, 844 A.2d 148, 151
(R.1. 2004):

“A necessary predicate to a court's exercise of its jurisdiction under the Uniform
Declaratory Judgments Act is an actual justiciable controversy.” Dedscentis v. Pine, 729
A.2d 715, 717 (R.1.1999) (per curiam) {quoting Sullivan v. Chafee, 703 A.2d 748, 751
(R.1.1997)); Providence Teachers Union v. Napolitano, 690 A.2d 855, 856 (R.1.1997) (per
curiam). By definition, a justiciable controversy must contain a plaintiff who has standing
to pursue the action; that is to say, a plaintiff who has suffered “injury in fact.” Rhode
Island Ophthalmological Society v. Cannon, 113 R.1, 16,28, 317 A.2d 124, 131 (1974).
Injury in fact may be characterized as “an invasion of a legally protected interest which is
(a) concrete and particularized * * * and (b} actual or imminent, not ‘conjectural’ or
‘hypothetical.” * Pontbriand v. Sundlun, 699 A.2d 856, 862 (R.1.1997) (quoting Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992)).
Furthermore, justiciability is not present unless the facts of the case yield some legal
hypothesis which will entitle the plaintiff to real and articulable relief.

The standing analysis is critical to assessing if issuing a DO is appropriate or not. Declaratory
orders are “not intended to serve as a forum for the determination of abstract questions or the
rendering of advisory opinions.” City of Providence, C.A. No. PC-2013-2429 at 7 (quotations
and citations omitted); see also Sullivan v. Chafee, 703 A.2d 748, 751 (R.1. 1997),

In applying the analogous UDJA, the R.I. Supreme Court has explained that even when
jurisdiction does exist to issue a declaratory order, the Superior Court still has considerable
discretion to decline to do so. Berberian v. Travisono, 114 R.1, 269, 272-73, 332 A.2d 121,123
(1975). Berberian outlined several factors that the judge may consider when deciding whether
or not to exercise discretion to issue a declaratory order:

In the determination of whether declaratory relief will be granted the following are some
of the factors to be considered, namely, the existence of another remedy, the availability
of other relief, the fact that a question may readily be presented in an actual trial, and the
fact that there is pending, at the time of the commencement of the declaratory action,
another action or proceeding which involves the same parties and in which may be
adjudicated the same identical issues that are involved in the declaratory action,

Id.

IV. Discussion

A. Applicability of R.I. Gen. Laws § 42-35-8(a)

With regard to the instant Petition, none of the 7 Requests involve interpretation of state statutes
administered by RIDEM, thus the first clause does not apply.

The second clause of R.I. Gen. Laws § 42-35-8(a) allows agency DOs to address how an agency
rule applies, but only how the rule applies to the petitioner. Requests #1, 2, and 3 seek agency
interpretation of two RIDEM regulations as they apply to QSS. Here, the Petitioner is not
subject to the rule at issue, but rather the Petitioner is seeking an agency DO about how a rule




applies to a particular facility that is not operated by the Petitioner. Thus, the second clause of
R.I. Gen. Laws § 42-35-8(a) does not apply.

Requests #4, 6 and 7 request agency interpretation of three federal regulations which are not
incorporated by reference into the applicable Rhode Island regulations administered by RIDEM.
Request #5 seeks a legal cpinion about the effect of the determination of the Environmental
Protection Agency (EPA) on RIDEM’s decision-making, R.I. Gen. Laws § 42-35-8(a) is devoid
of any statutory text requiring Rhode Island agencies to consider issuing DOs on issues of
interpretation of federal laws or answering other legal questions that do not fall within the
limited scope of that statute.

Therefore, RIDEM declines to issue a Declaratory Order on the basis of the non-applicability of
R.1. Gen. Laws § 42-35-8(a) to this Petition.

B. Petitioner’s Standing

Even assuming, arguendo, that the Petition did fall within the scope of permissible requests for a
declaratory order pursuant to R.1 Gen. Laws § 42-35-8(a), the petitioner must stiil demonstrate
standing under the applicable case law. It is the Petitioner that bears the burden to demonstrate
standing, Harrop v. The Rhode Island Div. of Lotleries, No. PC-2019-5273, 2019 WL 6768536,
at *1 (R.I.Super. Dec. 05, 2019)(explaining “Plaintiff has the burden to establish standing;”
quoting Blackstone Valley Chamber of Com. v. Pub. Ulilities Comm'n, 452 A.2d 931, 934 (R.1.
1982): “One who seeks review has the burden of setting the judicial machinery in motion by
establishing that he is aggrieved and has a right to redress™).

In Section I of the Petition entitled “Petitioner Information and Standing” the Petitioner asserts
that he is “a resident of North Kingstown, Rhode Island” with a residence “located
approximately 0.6 miles from the proposed project site at 135 American Way.” See Petition at §
1, 2. Petitioner further asserts two alleged “interests” in the matter: deprivation of “mandatory
federal procedural protections” (by virtue of the distinctive public participation requirements for
“Minor”’ vs. “Major” source permits) and concerns that the proposed facility will “subject[] the
community to unverified emission levels of mercury, lead, and dioxins.” See Petition at 9| 3.

Applying standing requirements, the Rhode Island Supreme Court has “refused to find standing
when a plaintiff has failed to demonstrate a personalized injury distinct from that of the
community as a whole.” Meyer, supra. (finding no standing because “the harm plaintiffs claim
to have suffered—Iack of access to the waterfront—arises from riparian and littoral rights that
are vested equally in all members of the community™).®

It is also significant to note that “abutter status alone cannot give rise to standing.” Humphrey v.
The Coastal Resources Management Council, 2011 WL 3153309, *9 (R.1. Super. June 28, 2011).
See also Andrew Wilkes and 454 Beach Road, LLC v. Coastal Resource Management Council,
2026 WL 910095, at *9 (R.L. Super. Mar. 25, 2026)(“although Plaintiffs are abutting property
owners, they have not sufficiently alleged any unique private property interests.”).

3 See also The Rhode Island Shellfisherman’s Ass'n, Ine. v. Rhode Island Coastal Resources Management Council,
No. PC-2024-00194, 2026 WL 940109, at *5 (R.1.Super. Mar. 31, 2026){finding lack of particularized injury where
plaintiffs fishers lacked standing to challenge an aquaculture project because the right to access the shore and the
rights of fishery belong to the general public, not just the plaintiffs).
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Here, Petitioner is similarly situated as a significant number of other residents in the area.
According to RIDEM’s GIS research, there are approximately 1,293 residential lots within 1
mile of the proposed facility.

The Petition lacks evidence that Petitioner’s abulter status and proximity to the proposed facility
confer standing upon him. Petitioner has not alleged that he has any unique propetrty interests
that have or imminently will suffer as the result of the outcome of the requested Declaratory
Order.

If this Permit was reclassified as a Major Source Permit, the opportunity for notice and comment
belongs to the general public and is not unigque to Petitioner. See 250-RICR-120-05-9.10(A)2).

Lack of a public notice or hearing that would be available to the general public has been deemed
not to be a sufficiently “particularized” injury. In Wilkes v. CRMC, Presiding Justice Montalbano
explained:

What is more, the Plaintiffs do not allege anywhere in their Complaints that the lack of
public notice of the modified plan resulted in injuries unique to them. Plaintiffs state that
the Council's final Decision to ‘modify’ [the subject CRMC] Application ... did not give
public notice or an opportunity for intervenors, objectors and members of the public to be
heard ... ” ...and “there has been none of the required stakeholder review, public
comment, or testimony before a hearing officer or Subcommittee on this new proposal
... However, each of these statements contend that both Plaintiffs and members of the
public had no opportunity to be heard. The lack of public notice does not result in an
injury unique to Plaintiffs,

I1d. at *¥10 (internal citations omitted)

Finally, Petitioner’s conclusory statements addressed at alleged environmental risks if the
proposed QSS facility is built and operationalized are also insufficient to confer standing on the
Petitioner. As noted above, the burden to establish standing rests with the Petitioner,
“Conjectural” or “hypothetical” injuries do not confer standing, See Meyer, supra.* There is no
evidence, sources, ot specific information presented in the Petition that satisfies the threshold
inquiry of standing. Therefore, RIDEM conciudes that Petitioner has not met his burden on
prerequisite standing with respect to his Petition and declines to issue the DO on that basis.

C. Discretion to Decline Declaratory Order Based on Other Pending Litigation

While the last factor enunciated in Berberian refers to alternative litigation that exists at the time
of the DO action and involving the same parties, it is critical to note that that the list simply
presents “some of the factors to be considered.” That does not necessarily mean that litigation
subsequent to the DO suit involving similar (but not identical) parties is prohibited from
consideration in the discretionary exercise of declining to issue a DO,

4 See also Lujan v. Defs. of Wildlife, 504 U8, 555, 562, 112 8. Ct. 2130, 2137, 119 L, Bd, 2d 351 (1992)(“When...a
plainiiff's asserted injury arises from the government's allegediy unlawful regulation (or lack of regulation) of
someone else, much more is needed” te establish standing).




For example, the Rhode Island Superior Court has declined to issue a DO under the following
circumstances: “Although the named plaintiff [in the other pending litigation] is a different
person from the named plaintiff [in the DO action], his position is such that he would be included
in the alleged class for whom the instant plaintiff has brought suit.” Gianfiancesco v. Peerless
Ins. Co., No. CIV.A, 83-1295, 1983 WL 486826, at *1 (R.1. Super. Aug. 26, 1983)

Here, there is a pending lawsuit filed by North Kingstown Residents for Clean Air and Water
(NKRCAW) and Daniel Ferranti against multiple defendants including RIDEM (PC-2026-
02165). One of the counts of this lawsuit is for Declaratory Judgment, specifically requesting
that the Superior Court declare that “the Permit is Major Source Permit;” and that “RIDEM’s
issuance of the Permit as a minor source was wlfra vires” (i.e. invalid).

In the NKRCAW case, Plaintiff Ferranti alleges that he lives 3,000 feet from the proposed QSS
facility location, which distance equates to 0.6 miles, the exact same distance that the instant
Petitioner claims with respect to his residence. While NKRCAW does not have a regular
website, its filing with the R.1, Secretary of State reveals its purpose is to “advocate for clean air
and water in the Town of North Kingstown and surrounding areas and, in patticular, to file a
lawsuit and otherwise oppose a proposed facility utilized pyrolysis processes and technology
located in the Quonset Business Park located in North Kingstown, Rhode Island.”

Thus, the instant Petitioner’s same interests and specific declaratory request are already before a
higher tribunal, the Rhode Island Superior Court. It is both prudential and legally efficient to
exercise RIDEM’s discretion not to issue the requested DO because of the pending overlapping
claims. '

V. Conclusion

For the foregoing reasons, and in the sound exercise of the RIDEM’s discretion pursuant to R.1
Gen. Laws § 42-35-8 and Section 1.6 of 250-RICR-20-00-1, the Director declines to issue the
requested declaratory order. The Petition is therefore DENIED. Nothing herein shall be
construed as expressing any substantive position by RIDEM regarding the underlying substance

of the Petition.”
Aw R\az/

Tetrende Gray, P.E. \\

Ditector

State of Rhode Island

Depatrtment of Environmental Management

_June 3, 202
Date

* Because RIDEM is denying the Petition, RIDEM likewise denies the Petitioner’s concluding request that “all
construction and permitting activities be stayed until a final ruling is issued.”
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NOTICE OF APPELLATE RIGHTS

This decision constitutes a response to a petition for a declaratory order requested pursuant to
R.1. Gen, Laws § 42-35-8. Pursuant to R.I. Gen. Laws §§ 42-35-8 and 42-35-15, this order may
be subject to judicial review,

CERTIFICATION

I hereby certify that on this 3) day of June 2026, 1 caused a true copy of the within
Declaratory Order to be forwarded, via regular mail, postage prepaid, and via electronic mail to:

Sean Taylor

225 Seawynds Dr.

North Kingstown, RI 02852
SeanTaylorRI@gmail.com






