
STATE OF RHODE ISLAND 
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 

PETITION FOR DECLARATORY ORDER 

RE: SAPOWET COVE 
TIVERTON, RHODE ISLAND 

RESPONSE TO PETITION FOR DECLARATORY ORDER 

INTRODUCTION 

On or about April 27, 2026, the State of Rhode Island Department of Environmental 

Management ("DEM") received a Petition for Declaratory Ruling from the New England 

Chapter of Backcountty Hunters & Anglers, the Rhode Island Saltwater Anglers Association, 

and Kenneth and Elizabeth Mendez (the "Petitioners") concerning the interpretation of R.I. Gen. 

Laws § 32-1-5.2 (the "Petition"). 

The Petition was submitted pursuant to R.I. Gen. Laws§ 42-35-8, which states that, "[a] 

person may petition an agency for a declaratory order that interprets or applies a statute 

administered by the agency or states whether, or in what manner, a rule, guidance document, or 

order issued by the agency applies to the petitioner," and that, "[a]n agency shall promulgate 

rules prescribing the form of a petition under subsection (a) and the procedure for its submission, 

consideration, and prompt disposition." DEM reviewed the Petition in accordance with Section 

1.6 of the Administrative Rules of Practice and Procedure for the Department of Environmental 

Management (250-RICR-20-00-1). DEM and the Petitioners agreed via electronic mail dated 

April 30, 2026, that DEM would have until May 27, 2026, in which to respond to the Petition. 

DEM hereby provides this Response to the Petition for Declarat01y Ruling. 

PROCEDURAL BACKGROUND 

The Petition requests that DEM issue a declaratory order regarding DEM's interpretation 

ofR.I. Gen. Laws§ 32-1-5.2, which addresses use of the Sapowet Marsh Management Area by 
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the public. Specifically, the Petition requests that DEM issue a declaratory order in response to 

three specific questions Petitioners pose regarding commercial activity within the water body 

known as Sapowet Cove, which is located within the Sapowet Marsh Management Area. 

Additionally, the Petitioners note that there is an application for a commercial aquaculture 

operation currently pending before the Coastal Resources Management Council ("CRMC"), 

which the Petitioners oppose. The Petition expressly references and relies upon issues presently 

pending before CRMC in com1ection with that application, and the Petitioners state that a Motion 

to Dismiss premised upon R.I. Gen. Laws§ 32-1-5.2 is currently pending before CRMC. 

LEGAL STANDARD 

Pursuant to R.I. Gen. Laws § 42-35-8, "[a] person may petition an agency for a 

declaratmy order that interprets or applies a statute administered by the agency or states whether, 

or in what manner, a rule, guidance document, or order issued by the agency applies to the 

petitioner." The Rhode Island Supreme Court has determined that R.I. Gen. Laws § 42-35-8 is 

"an administrative counterpart of the Declaratory Judgments Act." Liguori v. Aetna Cas. & Sur. 

Co., 119 R.I. 875, 882-83, 384 A.2d 308,312 (1978). It is therefore a well-settled rule that "the 

Superior Court is without jurisdiction under the Uniform Declaratmy Judgments Act unless it is 

confronted with an actual justiciable controversy," and Rhode Island courts have recognized that 

similar prudential and justiciability considerations inform agency declarato1y-order proceedings 

under § 42-35-8. The City of Providence Board of Licenses v. Department of Business 

Regulation, C.A. No. PC-2013-2429 (R.I. Super. Ct. Nov. 18, 2013) at 6 (quoting McKenna v. 

Williams, 874 A.2d 217, 226 (R.I. 2005)). Moreover, a "declaratory-judgment action may not be 

used for the determination of abstract questions or the rendering of advisory opinions, nor does it 

license litigants to fish in judicial ponds for legal advice." Sullivan v. Chafee, 703 A.2d 748, 751 
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(R.I. 1997) (internal quotations omitted). Declaratory orders are "not intended to serve as a 

forum for the determination of abstract questions or the rendering of advisory opinions." City of 

Providence, C.A. No. PC-2013-2429 at 7 (quoting Lamb v. Perry. 101 R.I. 538, 542, 225 A.2d 

521, 523 (1967)). Accordingly, agencies considering petitions under § 42-35-8 may properly 

decline to issue declaratory relief where the request presents abstract, premature, duplicative, or 

otherwise inappropriate issues for determination. 

Additionally, declaratory relief under the Uniform Declaratory Judgments Act is purely 

discretionary. Lombardi v. Goodyear Loan Co., 549 A.2d 1025, 1027 (R.I. 1988), Sullivan v. 

Chafee, 703 A.2d 748, 751 (R.I. 1997). By analogy, declaratory relief at the agency level 

pursuant to R.I. Gen. Laws § 42-35-8 is discretionaty as well. BARCO, L.P., 1995 WL 

18214018 (R.I. Dept. Envtl. Mgmt. 1995). The R.I. Supreme Coutt has held that in determining 

whether to exercise its discretion, comts may consider "the existence of another remedy, the 

availability of other relief, the fact that a question may readily be presented in an actual trial, and 

the fact that there is pending, at the time of the commencement of the declaratory action, another 

action or proceeding which involves the same parties and in which may be adjudicated the same 

identical issues that are involved in the declaratory action." Berberian v. Travisono, 332 A.2d 

121, 123-4 (1975). 

DISCUSSION 

For the reasons set forth herein, DEM declines to issue a declaratory order in response to 

the Petition. In Sheffield v. Coastal Res. Mgmt. Council, No. PC-2023-01199, slip op. at 7 (R.I. 

Super. Ct. Nov. 29, 2023), the petitioners sought a declaratmy order from CRMC under§ 42-35-

8 while a related matter was already in dispute and pending before CRMC. In its decision, the 

Superior Court affirmed the discretionaiy denial of declaratory relief where related issues 
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remained pending before CRMC and had not yet been adjudicated in the underlying 

administrative proceeding. In declining declaratory relief, the court explained that "[t]his Court 

declines to issue a decision that would amount to an advis01y opinion regarding issues of law .... 

The matter belongs before CRMC, which has yet to make any findings of fact or law regarding 

the [petitioners'] petition." Id. 

Likewise, here, Petitioners seek OEM's interpretation of R.I. Gen. Laws § 32-1-5.2. 

However, as Petitioners have noted in the Petition, there is a related proceeding currently 

pending before CRMC. Under these circumstances, the Petition seeks OEM's interpretation of 

statutory issues implicated in, and that may be addressed through, the pending CRMC 

proceeding. To the extent the issues raised by Petitioners bear upon the pending aquaculture 

application, CRMC is presently positioned to address those issues within the context of the 

administrative proceeding before it. Issuing a declarat01y order under these circumstances would 

present a substantial risk of DEM rendering an advis01y opinion on issues presently pending 

before another administrative tribunal. 

Independently, and in the exercise of its discretion under R.I. Gen. Laws § 42-35-8, DEM 

declines to issue the requested declaratory order. Considerations of administrative efficiency, 

avoidance of inconsistent determinations, and respect for the orderly resolution of pending 

agency proceedings further support declining declarat01y relief in this matter. In BARCO, L.P ., 

1995 WL 18214018 (R.I. Dept. Envtl. Mgmt. 1995), DEM declined declaratory relief where the 

issues presented were already capable of resolution in another available forum, reflecting the 

agency's longstanding practice of declining declaratory relief in circumstances where such relief 

would not materially advance or terminate an underlying controversy. 
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Here, Petitioners acknowledge that a related matter is currently ongoing before CRMC. 

The Petition states that a Motion to Dismiss based on R.I. Gen. Laws § 32-1-5.2 is currently 

pending before CRMC and is awaiting a decision. Because there is currently pending before 

CRMC an administrative proceeding involving issues that substantially overlap with those raised 

in the Petition, DEM determines that the considerations identified in Berberian weigh against 

issuance of a declaratory order in this matter. Accordingly, DEM declines to issue the requested 

declaratory order and hereby denies the Petition. Additionally, DEM notes that the purpose of a 

declaratory judgment action is to facilitate the termination of controversies. BARCO, L.P., 1995 

WL 18214018 (R.I. Dep't Envtl. Mgmt. 1995) (quoting Fireman's Fund Insurance Co. v. E.W. 

Burman, Inc., 391 A.2d 99 (1978)). Even if DEM were to issue the requested declaratory order, 

Petitioners would be required to continue proceedings before CRMC regarding the application 

currently pending before that agency. Accordingly, issuance of a declaratory order would 

neither terminate nor materially narrow the underlying controversy, which remains pending 

before CRMC. DEM further notes that a declaratory order in this matter could create the 

potential for inconsistent or overlapping determinations concerning issues presently pending 

before CRMC. In light of these considerations, DEM declines to exercise its discretionary 

authority to issue a declaratoty order. 

DEM's decision in the instant matter should not be construed as a determination that it 

lacks authority to issue a declaratory order under R.I. Gen. Laws § 42-35-8 in other 

circumstances. DEM's denial of the Petition is without prejudice to any position DEM may take 

in any future administrative, judicial, or regulatory proceeding concerning the interpretation or 

application ofR.I. Gen. Laws§ 32-1-5.2. 
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CONCLUSION 

For the foregoing reasons, and in the sound exercise of the Department's discretion 

pursuant to R.I. Gen. Laws § 42-35-8 and Section 1.6 of 250-RICR-20-00-1, the Director 

declines to issue the requested declaratory order. The Petition is therefore DENIED. Nothing 

herein shall be construed as expressing any substantive interpretation or position by DEM 

regarding the meaning or application ofR.I. Gen. Laws§ 32-1-5.2. 

Isl Terrence Gray 
Terrence Gray, P.E. 
Director 
State of Rhode Island 
Department of Environmental Management 

May 28, 2026 

NOTICE OF APPELLATE RIGHTS 

This decision constitutes a response to a petition for a declarat01y order requested 
pursuant to R.I. Gen. Laws§ 42-35-8. Pursuant to R.I. Gen. Laws§§ 42-35-8 and 42-35-15, this 
order may be subject to judicial review. 

CERTIFICATION 

I hereby certify that on this ZZ~ay of May 2026, I caused a true copy of the within 
Declaratory Order to be forwarded, via regular mail, postage prepaid, and via electronic mail to: 

Marisa Desautel, Esq. 
Desautel Browning Law 
38 Bellevue Ave., Suite B 
Newport, RI 02840 
marisa@desautebrowning.com 

Michael Woods 
New England Chapter, Backcountry Hunters 
& Anglers 
725 W Alder St., Ste 11 
Missoula, MT 59802 
newenglancl@backcountryhunters.org 
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Scott Travers 
R110de Island Saltwater Anglers Association 
P.O. Box 1467 
Coventry, RI 02816 
tra vcrs. risaa(c1),gmai I. com 




