STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

TERRENCE GRAY,
in his capacity as Director,
RHODE ISLAND DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT
Plaintiff,
VS. : C.A. No. PC 24-
RODERICK T. NUNES and
DIANE M. NUNES
Defendant

VERIFIED COMPLAINT AND
PETITION TO ENFORCE A FINAL COMPLIANCE ORDER

A. INTRODUCTION

1. This matter arises as a result of violations of certain environmental statutes and regulations
administered by the Rhode Island Department of Environmental Management (RIDEM).
As a result of these violations, RIDEM issued a Notice of Violation (NOV) to the
Defendants on October 15, 2019. This Petition seeks to enforce the NOV as the violations
have not been addressed nor the penalty paid.

B. PARTIES

2. Plaintiff, Terrence Gray, is the duly appointed Director of RIDEM, whose offices are
located at 235 Promenade Street, Providence, Rhode Island.

3. Defendants own the Property (defined below).

C. JURISDICTION & VENUE

4. Subject matter jurisdiction in this case is properly conferred in this Court pursuant to



R.I. Gen. Laws 88 8-2-13, 42-17.1-2(21)(vi), and 42-17.6-4(c).
Personal jurisdiction over the Defendants is properly conferred in this Court based on
Defendants’ ownership of property in Rhode Island.
Venue is properly placed in this Court pursuant to R.I. Gen. Laws 88 9-4-3 and 42-17.6-

4(c).

D. EACTS

7.

10.

11.

12.

The subject property (the “Property”) is located at approximately 1,000 feet
south/southeast of the southwestern intersection of Industrial Lane and Clyde Street, Plat
18, Lot 268 in the Town of West Warwick, Rhode Island.

According to the Town of West Warwick Tax Assessor Database, Defendants own the
Property.

On October 15, 2019, RIDEM issued the NOV alleging that Defendants violated an
environmental statute and an environmental regulation administered by RIDEM.
Defendants violated R.l. Gen. Laws § 2-1-21, which prohibits activities altering
freshwater wetlands without the requisite RIDEM permit, and 250-RICR-150-15-
1.5(A)(1) of the Rules and Regulations Governing the Administration and Enforcement of
the Freshwater Wetlands Act, prohibiting activities altering freshwater wetlands without
the requisite RIDEM permit or regulatory exemption.

According to the Town of West Warwick Tax Assessor Database, Defendants’ mailing
address is 1 Country Lane, Hope, Rhode Island 02831.

On October 18, 2019, the NOV was delivered by certified mail, return receipt requested,

to each of the Defendants at the above address.



13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

The NOV was recorded in the Land Evidence Records of the Town of West Warwick
(Instruction # 2484-4575).

No request for an administrative hearing to contest the NOV was filed with RIDEM.
The NOV imposed an administrative penalty of $10,000 against the Defendants.

The NOV ordered certain compliance terms to address the environmental violation.
Specifically, the Order requires Defendants to comply with the following:

A. Cease and desist from any further alteration of the freshwater wetlands on the Property
and;

B. Restore all freshwater wetlands on the Property in accordance with the restoration
requirements set forth in the NOV.

Because there was no request for an administrative hearing, the NOV and associated
administrative penalty contained within automatically became a Compliance Order
enforceable in Superior Court pursuant to R.l. Gen. Laws 88 42-17.1-2(21)(vi) and 42-
17.6-4(c).
As of the date of this Complaint, RIDEM has not received evidence of complete
compliance with the Order, nor payment of the penalty.
The subject freshwater wetlands are classified as Riverbank Wetland and Floodplain and
are considered a valuable riparian corridor.
COUNT 1

(Violation of a Compliance Order)
Plaintiff hereby restates and incorporates by reference the allegations contained in
Paragraphs 1 through 19 above.
The NOV was properly issued in accordance with R.I. Gen. Laws 8§ 42-17.1-2(21).

The NOV was properly served in accordance with R.I. Gen. Laws § 42-17.1-2(21)(i).



23.

24.

25.

26.

217.

28.

29.

30.

In accordance with R.I. Gen. Laws 8 42-17.1-2(21)(i), the NOV notified the Defendants of
the facts that gave RIDEM reasonable grounds to believe that a violation of law had
occurred; of the statutes and/or regulation(s) violated; and of the Defendants’ right to
request an administrative hearing before RIDEM’s Administrative Adjudication Division
by filing a request for hearing with twenty (20) days of service of the NOV.
Defendants did not request a hearing.
Pursuant to R.1. Gen. Laws § 42-17.6-4(c) and § 42-17.1-2(21)(i), the Defendants’ failure
to appeal the issuance of the NOV and the administrative penalty, is deemed to have
waived Defendants’ right to an adjudicatory hearing resulting in the NOV automatically
transforming into a Compliance Order of the RIDEM and the proposed administrative
penalty becomes final.
Pursuant to R.1. Gen. Laws § 42-17.1-2(21)(vi), a Compliance Order is enforceable in the
Superior Court through injunctive proceedings wherein the burden of proving error in the
Compliance Order rests with the Defendants.
As of the date of filing this Complaint, the Defendants have failed to comply with the
provisions of the Compliance Order.
COUNT 11

(Violation of a Compliance Order Administrative Penalties)
Plaintiff hereby restates and incorporates by reference the allegations contained in
Paragraphs 1 through 27 above.
The NOV was properly issued pursuant to R.l. Gen. Laws 8§ 42-17.1-2(21).

The NOV was properly served in accordance with R.I. Gen. Laws § 42-17.1-2(21)(i).



31.

32.

33.

34.

35.

36.

37.

The administrative penalty assessed in the NOV was assessed pursuant to R.I. Gen. Laws
8 42-17.6-3.

In accordance with R.I. Gen. Laws 8§ 42-17.6-3(a), the NOV notified the Defendants of the
facts giving rise to the alleged violations; of the statutes and/or regulations violated; the
amount of the assessed administrative penalty for each violation; of the Defendants’ right
to request an administrative hearing before the RIDEM’s Administrative Adjudicatory
Division by filing a request for hearing within twenty (20) days of service of the NOV and
that the failure to request a hearing in the time prescribed would result in the associated
administrative penalty proposed becoming final; and the manner of payment thereof.
Defendants did not request a hearing.

Pursuant to R.1. Gen. Laws § 42-17.6-4(c) and § 42-17.1-2(21)(i), the Defendants’ failure
to appeal the issuance of the NOV and the administrative penalty, is deemed to have
waived Defendants’ rights to an adjudicatory hearing resulting in the NOV automatically
transforming into a Compliance Order of the RIDEM and the proposed administrative
penalty becomes final.

Pursuant to R.1. Gen. Laws § 42-17.1-2(21)(vi), a Compliance Order is enforceable in the
Superior Court through injunctive proceedings wherein the burden of proving error in the
Compliance Order rests with the Defendants.

Pursuant to R.l. Gen. Laws § 42-17.6-4(c), if a person waives their right to a hearing on an
administrative penalty, it is enforceable in the Superior Court through injunctive
proceedings.

Defendants have failed to pay the administrative penalty assessed in the NOV.



WHEREFORE, Plaintiff hereby requests that Judgment be entered in favor of the

Plaintiff and that the Plaintiff be granted the following relief to achieve compliance with the

terms of the NOV:

1. Permanent Injunctive Relief, ordering Defendants to:

A. Immediately cease and desist from any further alteration of the freshwater wetlands on
the Property and;

B. By May 31, 2025, restore all freshwater wetlands on the Property in accordance with
the restoration requirements set forth in the NOV, which are incorporated herein as
follows:

(1)

)

®3)

(4)

Prior to the initiation of restoration activities, properly install a continuous,
uninterrupted line of appropriate soil erosion/sediment controls (e.g., silt fence,
staked haybales and/or biodegradable fiber logs/filter socks) along the landward
edge of the Altered Wetland. These soil erosion and sediment controls must be
regularly inspected and properly and continually maintained (and replaced, if
necessary) during and following the completion of the required wetland restoration
activities, and until such time that all the surrounding areas are properly stabilized.
At the discretion and direction of DEM, additional soil erosion and sediment controls
must be installed on-site, as deemed necessary, to protect any and all freshwater
wetlands.

Remove all unauthorized fill material (that is, at least wood chips, stumps, soil
material, and stored dumpsters) from the Altered Wetland. Fill must be removed
down to original grade to match the surface elevations of the undisturbed surrounding
areas. Any fill that meets the definition of solid waste in Rhode Island’s Refuse
Disposal Act and the Rhode Island Code of Regulations titled Rules and Regulations
for Solid Waste Management Facilities and Organic Waste Management Facilities
(250-RICR-140-05-1) must be properly disposed of at a licensed solid waste
management facility and receipts of the proper disposal of all solid waste must be
provided to DEM. All remaining fill that is removed must be deposited in an
appropriate upland location, outside of all freshwater wetlands.

Following the removal of the fill material as described in subsection E(4) above, all
disturbed surface areas within the Altered Wetland must be covered with plantable
soil (4 inches minimum), as needed, seeded with a wildlife conservation seed mixture
and covered with a thick mat of straw mulch, which is free of any contaminants that
could promote the spread of invasive plant species.

All portions of the Altered Wetland must be planted with trees and shrubs, as follows:


https://rules.sos.ri.gov/regulations/part/250-140-05-1
https://rules.sos.ri.gov/regulations/part/250-140-05-1
https://rules.sos.ri.gov/regulations/part/250-140-05-1

@)

(b)

©)

Balled and burlapped or transplanted tree species must be planted in an
interspersed fashion, 10 feet on center, 4 feet tall after planting, throughout the
areas defined above. Tree plantings must include an equal distribution of at least
4 of the following selections:

White pine, Pinus strobus

Northern white cedar, Thuja occidentalis
Red maple, Acer rubrum

Box elder (ashleaf maple), Acer negundo
White ash, Fraxinus americana

White oak, Quercus alba

Northern red oak, Quercus rubra
Sassafras, Sassafras albidum

Gray birch, Betula populifolia

Black birch, Betula lenta

American beech, Fagus grandifolia

Balled and burlapped or transplanted shrub species must be planted in an
interspersed fashion, 5 feet on center, 3 feet tall after planting, throughout the
area defined above. Shrub plantings must include an equal distribution of at
least 5 of the following selections:

Mountain laurel, Kalmia latifolia

Giant rhododendron, Rhododendron maximum (shaded areas only)
Gray (stiff, red panicle) dogwood, Cornus foemina racemosa
Silky dogwood, Cornus amomum

Arrowwood (southern), Viburnum dentatum

American cranberrybush, Viburnum trilobum

Mapleleaf viburnum, Viburnum acerifolium

Inkberry, llex glabra

Highbush blueberry, Vaccinium corymbosum

Lowbush blueberry, Vaccinium angustifolium

Sweet pepperbush, Clethra alnifolia

Bayberry, Myrica pennsylvanica

Black chokeberry, Aronia melanocarpa

Witchhazel, Hamamelis virginiana

In addition, balled and burlapped or transplanted evergreen screening tree
species must be planted in a straight line, 8 feet on-center (apart), 5 to 6 feet tall
after planting, along the landward edge of the Altered Wetland. The tree species
to be utilized for this screening line (described above) must be chosen from the
following selections:

Northern white cedar (Eastern arborvitae), Thuja occidentalis
White pine, Pinus strobus
White spruce, Picea glauca



®)

(6)

)

(8)

Following the completion of the planting as described in subsection E(6) above, place
large boulders or large (3 feet by 2 feet by 2 feet) concrete blocks on the landward
edge of the Altered Wetland.

If any of the required plantings fail to survive at least 1 full growing season from the
time they have been planted, replant and maintain the same plant species until such
time that survival is maintained over 1 full growing season.

All restored wetland areas, including replanted areas, must be allowed to revegetate
naturally and revert to a natural wild state. No future clearing, mowing, cutting,
trimming, or other alterations are allowed in the restored wetland area, or within
other freshwater wetlands on the Property, without first obtaining a permit from
DEM, unless the activity is exempt under the Wetland Regulations.

Upon stabilization of all disturbed areas, all non-biodegradable erosion and
sedimentation controls must be removed from the freshwater wetlands. Prior to the
removal of the controls and/or prior to the contractor vacating the site, all
accumulated sediment must be removed to a suitable upland area, outside of all
freshwater wetlands.

. Award of Administrative Penalty, ordering Defendants to pay the full amount of $10,000 to

the Plaintiff, which is the amount of the administrative penalty assessed in the NOV; and

Such further relief as this Court deems just and equitable in accordance with the facts of this

case.

VERIFICATION ON NEXT PAGE




VERIFICATION

I, Bruce Ahern, Environmental Scientist 111 of the Rhode Island Department of
Environmental Management’s Office of Compliance and Inspection and an authorized
representative of the Director, first being duly sworn upon oath, hereby state that the facts
contained in this Complaint to the best of my knowledge and belief, true and accurate.

For the Director,

By:
BRUCE AHERN

Environmental Scientist 111

Office of Compliance and Inspection
Dated:

STATE OF RHODE ISLAND
PROVIDENCE COUNTY

Subscribed and sworn to before me this ___ day of , 20

NOTARY PUBLIC
My commission expires:

Submitted by:

Terrence Gray, in his capacity as Director,
RHODE ISLAND DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT

By his attorney,

[s/ Jenna Giguere, Esq. (#8744)
235 Promenade Street, Fourth Floor
Providence, RI1 02908

(401) 537-4409
jenna.giguere@dem.ri.gov




