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STlI'l'E OF RHODE ISLAND i\J:JD PROVIDENCE PLAN'J:ATIONS 
DllPAR'I'l'11'N'r OF ENVIRO!UlEN'l'}\L i'lANAGEMEN'l' 

ALlIUN! STRA'l'IVE ADJUDICA'f IUN DIVISION 

j :ul ter Kukulka AAD No: 91-002/1SA 
(ISDS Application No. 8936-190) 

Thi.s matter came on for hearing before the Administrative 

;,Adjudication Hearing Officer on the request for an adjudicatory 
" 

" " 
hc:aring following the denial by the Department of Environmental 

Hanagement of the state of Rhode Island (DEH) of an applica'Uon 

emd request for variance:3 for installation of an individual 

,-,ewage disposal syst:em "ISDS" on the property owned by Walter ,]. 

I(ukulka "Applicant" located a't Bay strec't and Sunset Zwenue, 

i I \;atch Hill, Westerly, Rhode Island, identified as Lot 3 on 
li 
I '~esterly Tax Assessor's Plat 179 ("site"). 

!i 

The Applicant initially filed an application for a permit 

to repair an existing sewage disposal system, which is currently 

servicing the subject commercial/.;:esidcntial complex located on 

'the site. The Division determined thnt the application l'IUS 

unacceptable and the Applicant submitted the instant re'lLleSrS 

for variances ~ Applicant proposes to renovate the existing 

structures and to install a modern ISDS to service same. 

The Applicant requested variances from the following Rules 

and Regulations Establishing £1inimum Standards Helating to 

Location, Design, Construction and £1aintenance of Individual 

SQwage Di GPo~,al Systems (H ISDS Hules ") : 
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SD 10.02 vertical separation distance bet\"ecn the 
bottom of the st.one underlying the seepage system and 
the r:uximum elcv,.:tion of the groundwater. 

SD 10.07 Minimum nnd mlximuL soil percolation rntes. 

SD 15.02 site suitubility. 

'the application and requested variances were denied by the 

DEH Variance Board and the Applicant reques::ed an udjudicat.ory 

hearing. 

Vincent J. Naciara'to, Esquire represented the Applicant and 

Sandra J. Calvert, Esquire represented the Division of 

Groundwater and Freshwater WetLmds ISDS Section (Oi vision) . 

David I';. Ge:daE:ini, Esquire represented the lI'atch Hill Fire 

Distxic1.:, which withdrew its Request to Intervene and choce to 

participate only. 

A timely appeal and request for Hearing, the rey:uisite list 

of c!but.tGn,; within 200 feet, and attendant radius map, wen: 

tiled by Applicant. 

PrehGarinq Conference held at One HiU" i 
II ;: Providence! 
II 
J! 

Rhod~ Island on June 28, 1991, and the Prehcaring 

d Conference "ecord was preparE,d by this Heuring Officer. 
!i 

i! '1'here vlere no oth8r motions to Intervene; howover, other 

" " ,! mc,mbers of the public d1:tended and participated in the Hearings. 
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The adjudicatory hearings were held bufore the Hearing 

Officer on July 18 and 19, 1991; August 22 and 23, 1991; al1d 

Scptemb'2r 12 and 19, 1991. Post-hearing briefs were reoei ved on 

January 10, 1992. 

The Applican't must prove that a literal enforcement of the 

rE?gulations will re,'ul t in unnecessary hardship to t,he App] icant. 

and also preve that the granting of the ISDS pernit or variances 

will not be contrary to the public interest and public health by 

introducing clear and convincing evidence tha't: 

1. The disposal system to be installed wiIl be locat.ed, 
operated cmd maintained so as to prevent the 
contamination of any drinking water supply or 
tributary thereto; 

2. The waste from such system will not pollute any body 
of water; 

3. 'l'he waste from such sy,,:tem will not interfere with the 
public usc anti enjoyrnGnt of any recreati.onal re~"ourcu; 

4. 'fhe waste tram such system will no't create a public or 
private nuisance; 

5. The waste from such system will not be a danger to ·the 
public health. 

The following stipulati (ms of fact were agreed upon by the 

parties pursunnt to the Prehearing cconference Record: 

1. 'rhe Applicant, IvaI ter J. I<ukulka djbjil Loft-Har 
Properties, Inc., is th., owner of 'the property subject 
to this administrative adjudication and described more 
specifically as Assess0r's Plat 179, Lot 3 in 
Westerly, Rhode Island. 
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The Applicant filed his original variance application 
on November 1, 1989. 

3 • Application No. 8936-190 was denied by the Division in 
its letter dated January 10, 1991. 

4. ~le Applicant hus paid all necessary fees und filed 
all necessary docume .• ts to confer jurisdiction on the 
Administrative Adjudication Division ("AAD") in this 
matter. 

5. 'l'he ISDS Regulations in effect on tlovE:mbcr 7, 1989 ara 
the oporati ve rc'gul ations in this matl-er. 

1 t ,vas "Iso stipulated by the parties that thore are no 

municipal se,vers on the si te, nor are they available at the 

present time. 

'l'he parties ilqrecd upon the ndmissi.on of the following 

documents as full exhibits: 

JT. 3. 

JT. 4. 

JT. S. 

0!2192 

ISDS ]\pplication Form for ,\pplica'tion No. 8936-
190 dated November '7,1989. (1 p.) 

Site Plan entitled, nHoldredgo Gnraqe, Westerly, 
Rhode Island, For: W.J. Kukull,a Associates, Sheet 
1 of 4, "Individual Sewage Dispoc;al system site 
Plan," dated November, 1989, Sheet 2 of 4. 

sew;,gn Application Review Sheet dated 
December II, 1989 prepared by Mark Boucher. (1 
p. ) 

Letter of Transmittal to Ear}, 
scction from Richard Chiodini 
Associates, Inc. dated HJrcll 12, 

Boucher, ISDS 
ot sicgr,mnd " 
1990. (lp.) 

variance Application fOL-m dated !1arch 13, 1990 
prepared by Siegmund and Asseciates, Inc. (;) pp,,) 
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JT. 6. 

JT. 9. 

JT. 10. 

J1'. 11. 

J'I'. 12. 

J'l'. 13. 

JT. 14. 

JT. 15. 

JT. 16. 

J'l'. 17. 
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Document entitled, "ISDS Varicmce Board 
Application Form" dated February 16, 
1990,prepared by Siegmund & Associates, Inc. and 
received by the Department on March 13, 1990. (3 
pp. ) 

Hhode Island Department of Heul th Inspection 
Heport, pn:pared by Edward Cobb, unda'tell.. (.1 p.) 

Sewage Application Review Slleet dated JUlle 7, 
1990 prevared by Hark Bouchc'r. (2 pp.) 

Letter to Vincent J. Naccarato, Att.orney from 
Anthony F. Chiaradio, Jr., Public vlorks Director, 
Town of Westerly, Rhode Island dated July 24, 
1990. 

Letter to Siegmund & Associates, Inc. from Vliil ter 
J. Kukulka dated August 3, 1990. (3 pp.) 

Letter dated August 20, 1990 to Vincent Hattera 
trom Richard A. Chiodini. (2 pp.) 

Letter dated September 18, 1990 to Vincent 
Mattera from Walter J. I<ukulka (1 p.) 

Letter to Vinccmt Hattera from Richaru A. 
Chiodini dated October 3, 1990. (1 p.) 

Letter dated January 10, 1991 to W.J. Kukulka 
from Stephen G. Morin denying the application. (::; 
pp. ) 

Letter dFtted January 31, 1991 to the 
Administrati ve AdjUdication Division trom Vincent 
J. Naccarato with request for hearing and liL;t of 
abutters within two hundred (200) feet iittached. 
(5 pp.) 

Notice of Administrative Hearing and Prehearing 
Conference dated June 4, 1991. (4 pp.) 

Resume of James Fester. (3 pp.) 
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J'l'. 18. 

JT. 20. 

JT. 21. 

Jrll. 22. 

J'l' . 23. 

JT. 24. 

JT. 2" :0 • 

Siegmund & Associates Engineering Package uatcd 
November 6, 1989. 

Resume of Richard A. Chiodini, PE. 

Resume of Rein Laak, Professur. 

Hesume of Hobert F. Angilly. Jr., FE. 

ReGume of R.G. Slayback, G<coloqist,. 

Resum() of William K. Beckman, PE. 

Resume of 
Appraiser. 

Stephen NcAndre"" f l(eal 

a'l'. 19. was admitted as Appl icant' s Exhi bi t No. 17. 

'l'he following docu;nents wer" admitted as full exhibits of 

the l\pplici.':nt: 

Appl. 1. v;esterly Zoninq Ordinance. 

Appl. 2. Westerly Zoning Map. 

Appl. 3. Photos ( 4 ) of si t,e ~ 

dppl. 4. Photor3 ( 4 ) of parking lot. 

Appl. 5. Photos (6 ) of interior and rear of site~ 

Appl. 6. Rendering and photos ( 2) . 

Appl. 7. Elevations ( 4 ) of proposed building. 

Appl. 8. Exic::ting conditions - si'te plan. 

Appl. 9. Existing conditiom; _. first floor plan. 

Appl. 10. Existlng condi·tions - second tloor plan. 

Appl. 110 Existing concli tions - third floor plan. 

Appl. 12. Proposed main floor plan. 
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Apnl. 13. Second floor plan - Botol schemo . 

.I\ppl. 14. Proposed second floor - ApartnlGnt scheme. 

Appl. 15. Proposc<d third floor. 

App1. 17. Connecticut D. 1,. P. Rcgul G-tions (This UCiS admitted 
for limited purpose of shOl{ing 'JuidelLles 
utili70d by Applicant). 

ApplicJnt's Exhibit No. 16 (Revised site plan - JUne 18, 1991) 
was introduced for idelrLifici1tion purpor-e;, only Jnd was Hot 
admitted as a fIlII exhibit. 

The following documents were admitted as full exhibitE; of 

i Other Interested Parties (alP): 

< <, 

OIP 1- Two photographs of si tt;. 

alP 2. Copy of \Xf'~;, nr~PD_~!£':'i§IlanDr, dated 
July 8, 1991 (3 pp. ) . 

alP 3 . Four photographs of site9 

alP 4. Fiv(; photographs of site. 

all' 5. Fifteen photographs of site. 

Applicant ['ial ter Ku)mlka was the first, "li tness called for 

the Applicant. He testified tilJt he is the ol-mer of the subject 

property (consisting of approximately 1.897 acres) which he 

purchased in May, 1989 for $1.5 million dollars. Hr' ~ Kul::ulka 

dQscribed the existing structures on the land and the present 

uses of said premises. The huilding has a footprint of 12,000 

to 13,000 square feet (consisting of throe floors) and there is 

a 200-car, gravol parking lot located to the roar of said 

042792 



i: 

Wal ter Ku}~ulka 
hAD No; 91-002/ISA 
ISDS Application No. 8936-190 
PClqC 8 

building. This witness explained that the renovations and 

al terations pl"c>posed wou) d not add any density ·to the squClre 

footago of tho bllilding. 

Hr. Kukulka test.iried that during the summm: of 1988 

(before he acquired the subject property), he had dotectod a 

persistent odor emanating from tho rear of "the building locat:od 

on said prcmises~ He Ob:::icrved that the stench cttme from thG 

vi.cini ty of em antiquated septic system located behind said 

building. The walls of the soptic system consisted of pilod 

boulders and a concret(! slab was utilized as u cover~ An 

ii attempt to have it pumped met edith little success as it: rapidly 

" II ., 
II 
II 
I Ii ,I 
II 

I 

refilled with water. Mr. Kukulka stated that as u result of 

c~rtain on-site meetings, his inspections and observations { he 

filed an ilpplication to repair said system viith 

continued seasonal pumping has been undertaken since filing said 

application, but no repairs have bec.m accompl i.shed. 

It Has elicited in cross-examination of Hr. Kukulka that he 

has observed up to three incl1es of water on the sout:I1'JCsI:ern 

corner of the parking lot when there is a high tide, under full 

moon conditions and no storm. The water is in the middle of a 

travel vliJ.y and affocts seven parking spaces but docs not provent. 

people from parking in it. Also, this witness admittr.ldthat he 

opened the four bathrooms in the rear of said proporty 
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(servicing the parking lot) to the general public, but no 

estimate of the resulting increase in use of these bathrooms was 

supplied. 

The next witness for the Applicant was Richard Chiodini, 

P.E., of Siegmund & Associates, who was the design engineer on 

the site plan that was submitted with the instant application. 

He was qualified as an expert in the areas of engineering and 

ISDS design. His first contact with the Applicant was during 

December of 1988 when he conducted a site visit with Mr. 

Kukulka. They met with Raymond Cherenzia, an engineer and 

surveyor, who is familiar with Westerly geology: and a backhoe 

and a sanitation truck (to pump out the septic system) were also 

present at the site. 

Mr. Chiodini testified that he observed that the septic 

system was situated very close to the edge of the building: 

there was a pool of water adjacent to that structure: and a 

concrete drainpipe was located very close to the pool of water. 

He surmised that the purpose of said drainpipe was to dispose of 

surface water. After the septic system had been partially 

pumped out, he noticed that it was constructed of loose stone 

and was actually a cesspool (similar to primitive systems). It 

was still structurally intact but would not essentially contain 

the liquids within it. 
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During the December of 1988 site visit, nine or ten test 

holes were dug with a backhoe in a grid pattern in the 

northwesterly quadrant of said property to determine the nature 

of the soils and the groundwater table in anticipation of a new 

system. The results of the test hole excavations were tabulated 

in the form of a report (Joint Exhibit 18) which was submitted 

with the instant application. 

This report contains a "Soils Exploration Log" which lists 

the types of soil encountered in each of the test pits, as well 

as the ground water elevation readings. Mr Chiodini stated that 

the high groundwater table found in the tests (some as high as 

13 inches) and the nature of the soils (the peat layer and the 

silt material) posed significant design problems as these 

characteristics were not conducive to the standard practice of 

design of an ISDS. His firm conducted percolation tests on the 

site in January of 1989, which revealed that essentially there 

was no percolation. The firm of Leggette, Brashears & Graham 

(of which Mr. Beckman is a member) was engaged to assist in 

formulating a design for the repair of the system and the report 

of said firm was submitted with the repair application. After 

additional testing by Mr. Beckman's firm, the parties felt that 

the typical methodology employed at the DEM was inappropriate 
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"nd that they would utilize the regulations oilhe state of 

connecticut as a guide in developing the scope of their dosign. 

'fhe sy;;tel\l that was proposed is for a 13-inch waler ·table. 

It was ·this l-.'i tneSG' testimony that aft(,r comparing all of 

the datil, the par ties formulated the desicm rOJ: the mounded 

system (which utilized the permeability rates on mov(,ment 

through tho soil developed by Mr. Beckman's firm) vJhicil Vile; 

submitted in the instant mattor (Joint Exhibil 2). They felt 

that the site could accommodate 6400 gallons of effluent per 

day; hmiJQvor, t:hey woulel guide the Jpplicant ,30 that t:118 flm] 

would not e}:ceed 6000 gallons per day. 

1'he system designed for this site invol vee' il'lporting f i 11 

to create an eleva·ted gravel parking area with sloped sides 

:Jhich would receive the sewage. The plan SUbmitted act:ually has 

t.lvO systems on ·the c',i te which I'lould require pumps to elevate the' 

eff lucnt from hvo sep'tic tanks t.o r"o distribution boxes, which 

have lincs f.com them feeding the individual precast concre"le 

diffusin'1 units (which are situated in a ·trench configul'at.ion)" 

The plan alsc calls for a subsurface curtain drain (a pipe 

IA'; th hol(~s) to bc installeu encompassing thc north, Gout.h and 

westerly edges of the system at a specific eleva'cion determilled 

by the calcn lations of Il.c. Beckman I s company which 'ilould be at 

least 50 feet from all abutters I property. Irl1is druin is 
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intended to collect the wGter from the disposal system ',Ihich 

would end up in an existing basin on the Applicant's prope>rty, 

which the common cqncrete pipe Syste>ID utilizes. 

Mr. Chiodini stated that about 215,000 cubic feet of fill 

would have to be brought in to construct the mound and its 

supporting slopes. Tho additional fill would raise> the existing 

grade (,Ihich presently ranges from 4 to almost 8 fect above mean 

sei.( level) to a nearly uniform 8 feet for that areu in the rear 

of the property (vlhich is now the> parking lot). This additional 

elevation in the center is necessary for flow diffusers, and the 

property would be regraded to allow vehicular access to the 

area. The flow diffusers are made of precust concrete which 

would allow cars t.o drive over and park on it. rrhe elevation 

declined gradually from the top of the mound to relieve surface 

wate>r, which would run over the side of the mound and collect in 

a storm catch basin which "'lOuld then be piped to tIle catch basin 

that currently e>xists in the street. This witness testified 

that the site is nervioed by a municipal water supply. 

During cross examination, Mr. Chiodini admj .. tted ·that he 

only dug one tes·t hole within the proposed location 01 the 

actual ISm:' system and therefore did not moet the requirements 

of (B) (3) of ::"0 15.02 of the ISDS Rules. This requires that at 

least two soil exploration holes shall be dug over the area of 
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the; proposed disnosal :c'ystem. He also acknowledged 'that 

oeneral1y SD 15.0" r'quires a water tdble elevation of four 

lcct, but that a water t,lble clovdtion between two recct <,md tour 

teot may be acceptable for i A;'talla'tion of a syst:e;c, if dll of 

the seven listed factors are mGt; hO\1eV()r, that if the; wa-tl3r 

table ie: below two teet, the installation at an ISDS is 

prohibited. Further, the plan submi,tted calls for eight fcet 

between th(~ sidc,vmlls of the flow diffusers, ,,,hich does not meet 

tlw requiroments of f'lctor No. 1 at SD 15.02 (b) mandating 

spacing of ten feet. 

It ':laG further elicited from 11r. Chiodini, that -the 

percolation tests from the six or seven holes revealed that the 

percolation rateG were very poor, and in at least one instance 

the water in the test pit actually rose inutcad of going down. 

The percolation rate in all inst~nces WdS less than 40 minutes 

per inch ':lhich is unsuitable: for any sort cf s,ubsnrfdce s(~epa(Je 

system and prohibited for new cons-truction under SD 10.07 of: tile 

ISDS Rules. 

Mr. Chiodini acknowledged that if the catch basin i.f' 

unden.!ater during '-'- heavy storm or an exceptionally high tide" 

this could slow down or stop the flow i.n the curtain drain 

resulting in no effluent being able to entel, the curtcdn drain, 

so -that this outlet ,;lould be removed from the sep,tic system 
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durinq that period of time. lie also Gdmi tteu that this ne" 

system being proposc,d cannot mee-t the Rhode Island regulations 

for new construction and that the proposed system is essentially 

based upon the soil testing procedures of the state of 

connecticut regulations. 

William K. Beckman, a groundwater hydrologist consultant 

with the Connecticut firm of Leggette, Brashears; & Graham, 

testified next for the Applicant. He I,/as qualified as an exp,,,rt 

in hydrology. Hr. BecJ<man testified that his finn reviewed the: 

test pit data and soils infor •. ation for the site that v:a,_, 

provided by Siegmund and Associates and also the proposed sop-tic 

design, which they utili"ed to formulate their methods for 

analyzing tho mound of water in the ground. They dug adu)_tional 

test nits, collected soil samples and conducted their analysis 

through computer simulation of the ground ,vater flow patte1:ns 

(commonly known as ground water modeling). 

The soil samples were analyzed for values of horh:ontal and 

vertical permeability by the firm of Haterials Testing, Inc., 

and their report of the summ"ry of these values is included in 

Joint Exhibit 18. 

Thi" witness explained that permeability lS the measure of 

the ease with which water flows through the soil. It is not 

v,~loci ty, although the units of those numbers are represented as 
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a velocity-t.ype unit. 'I'his was listed in values ';lhic11 reflect 

th'3 number of feet tt:e water will traveJ per day. 'I'his is not 

a velo(~ity value, as permeability is on~ number used in thu 

eCiuation to calcula-tc VQ,loci"ty along r;Jith so~me other prop2rtiQ;'::' 

,U1U the physical conctitions on the cite. A conceptu,.l modal 

was developed by them \.,hich was then designect to fit th, 

physical situation in both the vertical and hori;wntal 

prospect.i vas. 

Ii Hr. Beckman stated that he and Siegmund £, Associates 
" 

establisheci ·threep. cri tecia, viz (1) that the water fromtl1c 

septic system must travel at least 30 days before it enterod 

i.nto ~l drain that was integrated in to the system, (2) thdL the-

colleotor dra in would be" no more than ono foot Delow grade in 

tlt"eaS so that there would 1)0 no drainage of groundwater in this 

pipe, and (3) that all worle associilted with tho system would 

have t.o be contained wi·thin the p1.'ope:cty line. 

explained that t.hey arrived at the 3D-day constraint by applying 

a 9-day safety factor ico the value generally accepted by the 

profession of 21 day':' for renovation of septic effluent to 

remqve bacteria. Also, the purpose in plncing ·the drain at the 

specified elevation (above or just barely at the existing water 

tdble) was so that it wOlld not lower and influence the exiGLinq 
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water table. The Goil permeability v"lue used incorporate,d a 

safety fil.ctor of two, which means they cut the average 

permeability in ha~f_ 

An evaluation was conducted of difteren·t leach f.ielcl 

layouts with different flow rates, and the information gathered 

,vas provided to Si<YJm'md & Associates and they used this as tho 

area to design and layout the leach field. 

It WdS Hr~ BeckmanFs conclusion that based on the analysi_s 

and the constraint,; previously described, the site could sustciin 

leach field discharge of 6400 gallons per day Lhroughout that 

area; this was not intended to be t.he design rate of ·the sy:>tcm 

but simply the capacity of the site. He explained the use of a 

computer to obtain the "Printout of Computer Simulation" that 

was submitted in Appendix 2 of Joint Exhibit 18. 

Cross examination of Mr. Beckman revealed that il.l though the 

leacheatce would be renovdted during t.he 30 ddys required for it 

to enter t.he curtain drain, some of the leacheate may enter the 

water table unrcnovLlted. It Vias also brough·t out that the 

system will accept 6400 gallons per day and the leDcheate would 

remain there for 30 days, so the system was designed tor a 

capacity of over 180,000 gallons. 
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Nr. Beckman acknmJledqed that the safety factor of bm 

(which was used to evaluate conditions that were less favorable 

for" leach field than tho(oe actuall~' found on the property) ,vas 

u subjecti Vu determination made after a conl'(~rence bGt\!I':~(;Jn 

h luself and 1':' chard Chiodini. '£his factor ot safety wus 

de'termined after considering what reasonable amount of variation 

may occur from the test results and tlhat is <:':i reasonable and 

practical factor to apply without going into excess on 2! df,,:.;i9n. 

'1'his fact.or of two ffii"ans they divided the permeability rata by 

two, \"hich increased the elevation of the mound but allovlGu them 

to keep the mound height at a minimum. 

Dr. Rein Laak, the next witness to tostify for the 

Applicant, vJaS quali! ied as an expert in engino(;ring f 

:::~ilni tation I microbiology and public health. He vi~,2ii ted the s i-te 

dUl'ing June of 1991, reviewed the design plans ~,nd m2!d() some 

calculations for the waste water systom. '1'his witness describ,,,d 

how the proposed system would work, how the effluent woule" be 

treated by the proces!3 it uncJer1]oes during the travol time 

through the fill, and hm! it would be transported by the curtQin 

drain to mix with the salt water of the bay. 

Dr. Lank explained that percolation rate is the measurement 

of how fast th,c \vater level moves down"Jard ",hen wat.er is plac",d 

in a hole dug in tl1e ground (measured as how many minutes it 
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takes for the water to drop one inch). 

rate to the size of a leaching field. Po£colation rate does not 

measure the movement of WJ ter through the [;oi I DecJu::ce it does 

not take into account the hydraulic 0radient; whereo.c 

permeability (or more correctly co-efficient of permeability) 

indicates the ease at which water flows throug:1 the soils to 

measure the hydraulio capaci t.y of the mound. It v:as this 

"i tness' expert opinion that. the propoc;ed sYi;tem would (1) have 

no effect on any Dodi of Vlatclr, (2) have no adversc effect on 

the public usc and enjoyment of any nearby recreational 

facility, (3) not cause any public or private nuisance, and (4) 

have no adverse effect upon the public health. 

It was brought out in cross examination of Dr. Laak tha-t 

Hhode Island regulations provide standards based upon 

percolation rates; but there is no indication in the Hhode 

Island regulations regarding i)ermeabi Ii ty rates, and these are 

different measurements and the two cannot be correlated. 

Hatsy Hoore, a neighbor, testified next (under oath as an 

interested party). She expressed her opposition to the project 

based upon her concern for the effect of tidal influenc,",,; and 

hurricanes on the subject property. She acknmvledged that she 

is not a hydrologist or an engineer, but she has Imd a daily 

familiari ty with -the property for the last 50 years. 
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Robert lmgilly, P. E. of Environmental Resource Associat.es, 

Inc., testified next for the Appliccc,nt. lIe was qualified as an 

.expert a.s a civil enqin~er I a sanitary engineer :~l1d in the field 

ot publ ic heul th. Mr. Angilly stated that he reviewed the 

documents pertaining to the proposed project and first visited 

the site in June of 1991. He conducted a dye teet on 

July 17, 1991 and observed the gray dye (that had been put in 

the toilet) surface on the ground in -the area of tho cesspool 

wi-thin approximately 20 minutes and it appeared near the drain 

pipe that empties into the harbor later tlwt samo ddy. 

thL; witness' opinion that the existing systom had faj L)d. 

'fhe pertinent ISDS Regulatior:s concerning the subject 

vari_ance requests were reviewed by Mr. Angilly in regards t_o the 

['roposed design under consideration. Ho testified that the 

proposed design could be altered b1 rold.-tively minor adjustments 

to comply with SD 10.02 (as to the 3 foot minimum separation 

distance required between the leaching area. and the 

groundwater) . 'rhe proposed 2--ioot distance could be increa,;ed 

to 3 feet by decreasing the amount of stom" from 12 inches to 6 

inches and by raising the invert in the leacllinCj field by 6 

inches. 
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Hr. Angil1y discussed al tc,rnati ves to conducting ·the 

percolation tests that are required by SO 10.07 to determine the 

r.1inimum leaching area :'.-cquired for the various percolation rates 

(''lhich are set forth in minutes per inch). He felt that the 

tests performed were inconclusive since the percolation rate of 

over 40 minut.es per inch was reported based up,::>n the fact that 

the I'Jater did not appear to move in the 1101e (dnu in some c:ases 

rose). This site is unusual in that it has a rather permanent 

water tabl.c (i.e., not the usual seasonal water table) because 

the water table gets h€,ld up by t.he original p,-,at layer present 

at tile sitD~ It was ~1r. Anqilly's belief that since the t.ests 

cannot be conducted in accordance with the regUlations (becaus,' 

of the high water table), the test should be conducted at some 

other level other than as specified in the Rules. 

Mr. Angilly testified that the table in the Rhode Island 

regulations could not be utilized in desiqning the.' s~'stc;m for 

this site, but that a system could be designed from permeability 

rate by using formulas that are published (which relate 

permeability to an application rate of whdi: one would call Q 

long-term application rate of sewage into a field. Based on a 

formula for the relation"hip between permeability and 
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application rates, he determined that the 0.91 gallons pe,r 

square foot pET day which resulted from tLe formula) relates to 

J la-minute per inch percolation rate. 

It was pointe0 out by Mr. Angilly that it is impossible to 

comply with the regulations undor SD 15.02(b) on this site. He 

ECelt that the design that has boen provided could be utili;,;edLo 

repair an existing r:ys;:em lvi th t,he <]round,,Tilter table l"eildingn 

that are applicable to the subject site and that undv,r tho 

existing cond~tions the requlations provide for a repair in such 

a sensitive site. 

l1r. Angilly opined that (1) the proposed systera ,wuld not 

contaminat<2 any drinking uater supply or tribu'tary thereto, (2) 

the system as designed would not interfere v/ith the public use 

and enjoyment of the recreational resources in the drea, (3) the 

system will operatce properly and will not Ci.mse a public or 

pri vate nuisance, (4) there will be no impilct upon the public 

heal th by the proposed system, and (5) the proposed system \-IQuld 

be replacing a failed sY~.'ctem and therefore would be an 

improvement .. 

It was brought out in cross examination of Mr. Angilly that 

the Appl icant could have submi tt ,d a plan for a holding tank bu't 

that, he ,,,auld not recommend it in this si'tuation b"causc) h,~ felt 

the site conti'lined sufficient land area for a solution to t,he 
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existing problem. Al tllOu('fh he considereu the instant 

application as one for emergency repair, he aclmi tted that 

because tile existing system is act.ually a cesspool, thc:re is no 

such thing as a repair to a cE,sspool since ce,,:spools are not 

allowed nor defined by the ISDS Regulations. 

Hr. Angilly acknowledged ·that discharge of sm·:uge or tho 

II dye (used in the test) entering the harbor, and the sewage on 

II • I 

II 
I' Ii 
" I 
I 
! 
I , 

the ground surface (as determined from the clye test) are 

violations of the ISDS Regulutions. He also aumi tted that. t:he 

regulations do not recognize permeability tosts. 

stephen McAndrew was the last vIi tness to testify for the 

'Applican·t. He was qualified as an expert Real Estate Appraiser. 

After doscribing the subject property, he opined thut if the 

pendinq application is deniQd, the subject property would be 

'.'JOrth loss than the amount that Applicant paid for it 

($1,500,000.00). 

Jam'2s Fester, the Associate Director for Regulations for 

OEM, vlaS the only witness to testify for the Division. He is a 

rcqistered professional engineer and a registered sani tariun 

with the state of Rhode Island, and was qualified as un expert 

in enqincering sunitation and public health. 
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Mr. Fester testified that he reviol;;ed the file in this 

natter (containing the plans und reports) and visited the site 

c·n various occasions. He explained how t,he proposed system as 

designed is supposed to function. It is designed so that the 

sewage will pass through the gravel fill and the existing soil 

to tho curtuin drain, wllere it will be collected and discharged 

into Watch Ilill Cove. '''he plan calls :tor the curtain drain to 

be at least one foot above the water 'tublu in ordcn- tor the 

system to function. 

It was this ,vi tness f expert opinion that the proposed 

syste~ will not function as designed, because the sewage will 

move rapidly through the highly porous gravel fill, encounter 

the impc.rmeable existing soil, then travel laterally through tho 

porous gravel f i 11 and punch out on th!~ side:; olE the mound in an 

untreated or partiully treated mallner. 

It was explained by Hr. Fester that tho proposed curtain 

draiD" particularly in the northl;!8st cornc'r of the subject 

property, will be below the ;vater tabl(2. Also, the site is 

subject to tidal influence \\Thereby the coastal \\Taters \·Iill enter 

the drainage pipe from the sea wall and head toward the c2!tch 

basin so that the catch basin will be undcnJa'ter at certain 

times. 
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Nr. Fester testified 'thnt the subject application was 

I: submitted as a repair, and baf1cd upon the exis,ting uses, the 

i 
soil studies and the chance of failure of the system, the system 

could be repaired by replacing the cesspool ;d th a holding -tank 

and an alert alarm system to indicate when the holding tank has 

too be pumped. He felt that the minimum size of the holding tank 

should be 5000 gallons, vJhich he based on i:he actual metered 

flow (which wal worked out over a 75-day period) of 2800 rsallons 

per day. 

Hr. Fester opined that the backing up of the water into the 

curtain drain and into the higher soil elevations (caused by 

rising high tides) will reduce the efficiency of the curtain 

drain, lead to the malfunction of the syl~tem and result in 

sewage breaking out over the ground surface. 

It ,;Tas Hr. Fester's further expert opinion that (1) the 

reduction of the minimum standard from three feet (in so 10.02) 

to two feet (as proposed in the plan) will reduce the efficiency 

Qf tho treatment of the sewage moving through -tho soi 1, (2) the 

Ii proposed system 
'I 

a variance to allow a seeks (from SD 10.07) 

Ii 
I' j! 

" 
,I 
II 
Ii 
II 
Ii 
Ii 
" " 

I 
I 
I 

system to be built on top of existing ground surface of soils 

',Ii th a percolation rate of over 40 minutes per inch, (3) the 

proposed system does not meet the r':-:quirements of so 15.02 

(where approval may be granted if groundwater table is within 2 
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to 4 feet of original ground surface) b,cause the wat.\~r tahle 

varies at the site from 11 to 13 inches belOW grade, (4) the 

system will create a public health ha:~ard by dischnrginq 

untreated or partially treated \vas t.e ,vater into 'cne"iaters of 

the state, (5) the system as designed will fail and lend to un 

impairmen·t of water quali.ty of the vlatch Hill Cove, (6) tne 

proposed system will create a pulJlic nuis"nce, and (7) the 

discharge of sewage into the 'daters of the Ltat," 1,vill creat.e a 

public health hazard. 

It was brought out in cross-examirmtion ot Nr. Fester that 

to hi.s lmowleclge this is the first attempt. to put such a system 

("''' the one proposed) into the state of Rhode Island. He 

Gcknmvledgod that it is possible to have a sep·tic systCcln design 

thGt would operate perfectly efficiently even though it did not 

mget the Rhode Island standards and regulGtions; however, he 

disagreed with the opinions of Appli.c[mt's expertG (that the 

system will work). 

Robert Brockman, a neighbor and also a moderator uf the 

Watch Hill Fire District, gave public testimony in opposition to 

the application. 'fhe District ovms t.hat property which 

separates the Applicant's property from Wa-tci1 Hill Cove. 

Hr. Brockman oxpresGed conCQ.rn as to the effect that the tidal 

wat~r flooding and surf::lce runoff flooding and emy seepage or 
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break out of the proposed system could have on adjoining 

properties, the health of the community and the water quality of 

the Cove. 

Lorena Huenchinger, a neighbor and a long-time resident of 

the area, testified (as a member of tho public) in opposition to 

the proposed increase in use of the subject premises 

contemplatod by the Applicant and voiced her concern for the 

effect any increase in drainage would havo on the harbor and the 

environment. 

Edward Phelps, who lives in t.he neighborhood and is a long-

time residenl: of Watch Hill, testific::d (as a member of the 

public) that he opposed the proposed seltic system. 

Applicant argues that the existing septic system 

(consisting of a cesspool and no leach field) is in need of 

n,pair and that the requested variances should be granted since 

pollution is already occurring from said cesspool. Applicant 

maintains that if the proposed ISDS performs no better or worse 

than the existing cosspool, there will be no contrilry impact on 

the public i.nterest and health. 

r·t is essentiully Applicunt's position that strict 

adherence to the ISDS Rules actually blocks progress and will 

result in unnecessary hardship to the Applic(uTt in that. 

Applicant has demonstrat.ed that a denial of relief '.vill amount 
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to more t.hun a mere inconvenience. Applicant urges that the 

proposed systcm \vill best serve the public in'terest and public 

health since he seeks to replace a failed cesspool with a state-

of-tho-art system. 

Di vision argues that the Applicant has failed to meet hi,; 

I burden of proof in this matter. It maintains U;at the proposed 

II ISDS design is neither in the best public interest or public 

I 
I 

I 
I 

provided regulations will health a literul by the as nor 

enforcement of the reguJ.ations result in unnecessary hardship to 

the Applicant. 

is Division's It contention that Applicant's attempt to 
I 

I utilize the criteria est21'lished for the state of Connecticut 

'I Ghould not be allowed; i1nd i:hat becaw;e of the severe site 
I I rec;trictions of hiqh qroundwater table and very slow percolution 

I ,'ates, the proposed system will not function properly, and 
! I therefore, poses a serious thrcat to the public interest and 

public health. 

Applicant I s witnesses presented detailed and elaborate 

explanations of the intricate system proposed, and ulso the 

safety factor incorporated in their calculatiom3. The proposed 

mound system was based upon the results of permeability tests 

and computer modeling. The hydraulic capacity of a mounded 
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I 
system can only be measured through permeQbility tests, which 

utilized for this site (since the results of the 

I percolation tests conducted proved unsuitable). 

I' It is conceded by Applicant that al though the subject 

II property is located in Rhode Island, the proposed mound systera 
, 

utilized guidelines es"cablishcd for the state of: Connecticut. 

Applicant's experts acknowledged that there arc' no like 

provisions under the Rhode Island Rules and Regulatiol1f~, and 

admittedly, no permeability tests or computer modeling is 

currc,ntly done by DE!>!. 

The argument advanced by Applicant that 'the proposed system i! 
I' II could not be harmful 
Ii 

since it replaces an already polluting 

11 

'I 
I: 

system (which was characterized as a failed cesspool) is flawed. 

It fails to take into consideration the extent of the additional 
I' 1; 

!I 
facilities planned, intensified use of the disposal and the 

" system and also vlhether any feasible or reasonable [11 ternati ves ii 
II 
II 
II 
II 
II 

II 
,I 

Ii 
II 
II , 
I 

I 

exist under the circumstances. Logic dictate,s that an attempted 

remedy should no't be deemed appropriate mmcely because one is 

addressing a need for relief. One must examine the entire 

spectrum of facts and properly consider the probability of 

failure when evaluating any proffered solution. 
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I have given careful consideration to the exist,i:lg pressing 

II problem confronting Applicant 

I 
(concerning t:he rai 1 ure of the 

existing, outmoded cesspool), and the urgent need for resolution 

It is obviousthdt Applicant has expended a great deal I of same. 

I i of time, effort and expcmse to purchase the subject property and 

II 
il 
Ii , I 
I' Ii 
Ii 
!I 
il 
il 
I: 
I! 
II 
I' 

to sponsor the eL,boratc research and teGtinq procedures 

employed to develop the sophisticated design and 'ehe modern 

septic system being propoGed. 

However, Mr. Kukulka admitted that he VIas aware of the 

presence of foul-smelling effluent from the cesspool prior to 

his purchase of the subject property. In spite of an e~isting 

ceEspool 'problem, I'lr. Kukulka opened certain bathrooms to ehe 

general public which obviously resulted in an incrGase in the 

usc' of these bathrooms. Respondont ackno,",'ledgcd that he 

I experienced difficul'ty in having the cesspool pumped on onE:; 

II 
II 
II 
'I Ii ,I 
!i 

II 
II 
II 
II 
I: 
II 
II 
I, 
'I 

II 
,I 
! 

I 
I, 

II 

occasion (because i't refilled with water); however, it is not 

clear whether the continued seasonal pumping (since filing the 

instant application) encountered a similar problem. 

Applicant's position that the proposed system should be 

approved since the procedures contemplated constitute necessary 

repairs to a failed system is untenable. Applicant obviously 

sc)eks to do much more than to fix the existing syst,cm or to put 

it back into good condition. Further, Applicant proposes 
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II 
I renovations within the building which will oDviously increase 

the daily flow of sewage from the expanded facility and place 

I II greater demands on the disposal system. 

II 
Al though l"uch ur;es may 

'i 

I 
II 
II 
!I 
'I II 
I: 
'I 
!i , , 
II II 
i 
! 

, 

I 
I 
i 

• 

be considered existing or permitted uses under zoning 

ordinances, under the ISDS Rules, existing use does not include} 

potential or permitted uses. Also, Applicant did not refute 

Di vision's testimony that the existing uses can be re'tained by 

replacing the cesspool with a holding tank and by utilizing 

watc,r use conservation strategies. 

I find the testir,lony of Mr. Fester to be more credible. 

The impermeable existing soil conditions and the tidal 

influences affecting the site will hamper the flow of the 

effluent and reduce the efficiency of the proposed system. The 

existing site conditions viill impede the dovmvvard flow of the 

leacheate, and the porosity of the added gravel fill will allow 

the effluent to travel laterally and brea], out from the sides of 

the mound in an untreated or partially untreated form. This 

sewage will then travel down the sides of the mound into the 

I' surrounding 

II pollutants 1,]ill 
I' 

The resulting discharge of harmful 

'I I, 
Ii 
'I !I 
Ii 
" 

I 

undoubtedly contaminate 

serious threat to the public health. 

i I 
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The evidence presented by i\pplicant does not reach the 

level necessary to sustain his burden of proof as requir"d by 

tho ISDS Rules. Appl_icant bas failed to demonstrate by clear 

and convincing evidence that the "a~.'te f:c'om the subject system 

will not pollute any body of wat_er nor be a danger to the public 

health. If the proposed system does not function properly as 

theorized by Applicant's experts, thore is a hi0h probability 

that the waste from this system may pollute a body of water and 

will create a public or private nuisance and pose a danger to 

the public health. 'rherefore, ,c\pplicant has failed to establish 

that granting the variances requested will not be contrary tiO 

the public interest and public health. 

Further, the evidence presented by Applicant does not 

support a finding that a literal enforcement of the pertinent 

i 
I provisions 
[ 

of the ISDS Rules .vill result in an unnecessary 
,[ 

II 
iI 
'I 

I, 
II 
Ii 
11 
Ii 
,I 
iI ;i 
!1 
il 
ii 

II 
II 

Ii 
II 

hardship to the Applicant. 

The Rhode Island Supreme Court has construed the term 

"unnecessary hardship" to mean a deprivation of nIl beneficial 

uses of one's land. 

East Providenc;:s Zon. Bd. , 444 A.2d 862 (R.1. 1982) that. a 

showing t,hat an eighteen-unit apart,ment building is a more 

beneficial and profitable use than a one- or two-family home \1as 

not suff icient to establish entitlement to a variance. 'rhe 
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" II 
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I, 
I 
II , , 

I 
II 
II 
II 
" 

II 
II 
:1 
I 
I 

Court held that "Unnecessary hardship exisbc: only when all 

beneficial use has been lost and the grant of a variance becomes 

necessary to avoid an indirect confiscation." 

The testimony by Applicant's expert Real Estate Z,pprais(o,x' 

that the subject property wou.id be worth less than Applicant 

paid for it if the pending application is denied, l1ithout more, 

lacks probative force on the question of whether the denial 

would result in unnecessary hardship. Consideration of 

requested.variances should not equate economic unfeasibility in 

the n?al estate market with undue hardship. 

478 A.2d 573 (R.I. 1984). 

The factual situation in the instant matter differs 

substantially from that in the case of Sara Real:tcL~Zoning Bd. 

of Review, 523 A.2d 855 (R.I. 1987). The Court in Gara ruled 
I, 
i that the requested variance from a zoning setl::JilGJ~ requirement 

I 

I 
11 
Ii 
'I 
!i 

II 
Ii Ii 
'I I, 

I 

(for a sewag(:; disposal system) should be considered as a 

deviation, which required applicant to demonstrate an adverse 

impact amounting to more than a mere inconvenience in order to 

obtain relief. The petitioner in Gara sought to build a single-

family dwelling on property that was zoned for single-family 

dwellings and the operation of the zoning ordinance effectively 

operated to preclude petitioner from building house. 
[ II Applicant in the instant matter is not precluded by a denial of 

II 042792 , 
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Ule variance requested from maintaining the preE',ent use of his 

premises but only from expanding said uses. Also, the Supreue 

Court in a footnote on page 858 stated that "Nothing herein 

should be construed to preclude the necessity on the part of tih~ 

appl icant t.o meet state sanitary standards." 

Further, the instant matter concerns 0ite suitability and [ I 
II I, II minimum distances 
!I 

and minimum requireinents for ISDS systems 

" II 
'I II 

II I, 
" !i 
iI 
!i Ii 
;1 

II 
il 

" 1.1 

II 
:I , 

if 
'I 

II 
!I 
I ,I 

vlhich have been est"blished to protect the public health and 

inter(~st from improper txeatment or discharge of scmitary 

Installation of a disposal system in fill is not allowed by 

the ISDS Rules. The material is considered to t,e improper soil 

which is unsuitable for the function of an ISDS and is not 

pernd tted by the regulations. 

Moreover, it has been established by Final Decision of the 

Director that a request for a variance from site suitability is 

considered a true v,.triance and not a deviation. 

Christensen DEM Case No. 8813-148. It appears that Applicant's 

request for variance from SD 10.07 is actually a request to be 

of said section and is 'tant:amount 

t.O a request to be excused from complying with the ISDS Rul es. 

'The subj"ct property was purchased by Applicant in its present: 

relieved of the prohibitions 

I, state and with thc current uses and it does not appear that I 
i , 
I 
II 
:1 

II 
il 
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II II Applicant is precluded from maintaining said uses. 

Ii I do not believe that a denial of the variances requested will 

Furthermore, 

I! 
I 
I 
I 

<I 
i! 

II 
II 
II 
II 
" 'I 
I ,I 
" il 
I' 
" 'I I, 
II 
II 
II 
11 
Ii 

I! 
" 

II I, 

" II 
II 
!I 

II 
II 

II 

I 
I 

'I I, 
II 

deprive Applicant of nIl beneficial use of the subject premises. 

The fact that the premises could be put to a mon, profitable use 

does not alone satisfy the requirements of unnecessary hardship. 

DiMellio v. Zoning Bd~ of Review, 574 A.2d 754 (R.I. 1990). 

Applicant's argument concerning any violation of 

constitutional rights is not properly before this administrative 

tribunal and will not be further addressed by this Hearing 

Officer. 

After the Applicant had completed the presentation of 

evidence and rested his case, the Division made an oral }lotion 

to Dismiss. The Hearing Officer declined to rule on said Motion 

until the close of all I~he evidence. After the Division 

concluded its presentation of evidence and rested its case, it 

renewed its Motion to Dismiss. Necessarily, this Decision and 

Order acts as a decision on the Motions to Dismiss. 

After review of all documentary and testimonial evidence of 

record, I make the following findings of fact: 
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Applicant Walter J. Kuku11m is the o~vner of real 

I 
I 
II 
II 

II 
I 

I 
II 

I 
I 
II 
II 
Ii 

i 
I 
I 
I. 

'I I, 
Ii ,I 

!/ II ,I 

II 
II 
:1 
'I 

'I II 
1,1 

!I 
!j 

!! 

property located at Bay street and Sunset Avenue, Watch Hill, 

Westerly, Rhode Island, identified as Lot 3 on Westerly Tax 

As sessor' c; Plat 179 which property is the subject of this 

application. 

2. Applicant, on or about November 7, 1989, filGd an 

application for variances from the following regulations of the 

Division relating to location, design, construct.ion 

maintenance of individual sewage disposal systems ("ISDS"): 

SO 10.02 vertical separation distance between the 
bottom of the stone underlying the seepage sy;;tem and 
the maximum elevation of the groundwater. 

SD 10.07 Minimum and m-lximum soil percolation rates. 

SO 15.02 site suitability. 

and 

3 . On or about January 10, 1991, the Division notified 

Applicant that this application for variances had been denied. 

4. Applicant has taken all act:; .. ons, paid all fees and 

filed all documents required to confer jurisdiction over this 

matter upon the Administrative Adjudication Division of the 

Department of Environmental Manaqement. 

5. The prehearing conference was held June 28, 1991 and 

the record thereof was prepared and submitted by this Hearing 

Officer. 
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6. watch Hill Fire District filed a Motion to Intervene; 

I however, prior to a hearing on same, it withdrew said Hotion and 
I 
I 
I 
i 
II 
Ii 
I 

II ,I 
II ,I 
'I 
1/ I, 
I' 
I' 
II 
!I 

II 
,I 

I' ,I 
II 
!I 
II 
'I I, 

II 
II 

I 

I 
I' II -, 

il 

chose to participate only_ 

7. The administrati va adjudicatory hearing was held on 

July 18 and 19, 1991; August 22 and 23, 1991; and 

September 12 and 19, 1991. 

8. All hearings were conduc·ted in accordance with the 

provisions of the" Administnccti ve Procedures Act" (Chapter 42-35 

of the Rhode Island General Laws), the Rules and Regulations 

Establishing Ninimum Standards Relating to Location, Design, 

Construction and Maintenance of Individual Sewage Disposal 

Systems of the DEM and the Administrative Rules of Practice and 

Procedure for the Administrative Adjudication Division for 

Environmental Matters. 

9 . The ISDS Regulations in effect on November 7, 1989 are 

the operative regulations in this matter. 

10. Applicant purchased the subject property in May, 1990. 

11. Applicant's property is currently being used for a gas 

station and retail enterprise, 2 two-bedroom apartments, a 200.-

car capacity parking lot and four ( 4 ) individual public 

bathrooms (two male and two female) servicing the patrons of 

said parking lot as well as members of the general public in the 

watch Hill area. 
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12. Applicant propoGes to renovate a significant portion 

of the structure which will elimina-te the gns station, and 

create 2 two-bedroom apartments, 13 hotel/motel units, 15 retail 

stores and a parking lot in the rear of said premises. 

13. 'I'he site is serviced by il municipal wa-tGr supply and 

there are no municipal sewers available at the prGsent_ time. 

14. Applicant r S propo~;ed ISDS is designed to create cln 

elevated moundGd system (thG gravel surface of which will be 

used as a parking area), which incorporates the installation of 

two separate septic tank systems (one for 6,000 gallons and one 

for 4,000 gallons), each connected to a pumping station and 

valve pit. 'fhe effluent will be distributed via prccust 

concrete distribution boxes, precast concrete leaching chambers, 

PVC pipes, stones and gravel trenches. hn existing drain pipe 

will be removed and a subsurface curtain drain Hill be installed 

around the perimeter of said system to collect thE) 

(effluent) from the syst_em and carry it into Watch Hill Cove. 

15 .. The subsurfaco curtain drain (around the mounded 

system) and its proper functioning is an integral part of the 

entire proposed ISDS design. 

16. The soils in the area have a percola-tion rate of 

greater than forty (40) minutes per inch which is defined by 

regulation as impermeable. 
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17. The soils in the area are not suitable for an 

individual sewage disposal system. 

18. The water table in the area is high, ranging from 

thirteen ( 13 ) to thirty-one (31) inches, below the existing 

grade. 

19. The subject site is affected by a tidal influence 

which will significantly hamper the effectiveness of the 

proposed curtain drain. 

20. The character of the existing soil, the high wat.er 

table and the tidal influence on the subject site will prevent 

the proposed Individual Sewage Disposal system from functioning 

properly· and will result in sewage escaping onto the ground 

surface, thereby endangering trw public health. 

21. The resulting malfunctioning of the proposed 

Individual sewage Disposal system will also result in untreated 

or partially treated sewage entering Watch Hill Cove thereby 

impairing the water quality of this body of water and adversely 

affecting its use by the public. 

22. Applicant has no't explored all alternatives to the 

subject application in order to reduce environmental impact and 

at the same time, derive a beneficial use of the property. 
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23. The Applicant may replace the existing cesspool with 

II 
Ii 
II 
II 
ii' I a 5,000 gallon holding tank subject to water use conservation 

strategies and a pumping schecule. 
II 

24. The Applicc:mt will not be denied all beneficiL\1 use of 

L I his property if the denial is sustained. 

requirements of the enforcement of the 25. A literal 

II 

I
I! ::::::dl::l ::::::s::::OS::r:::~;m t:Ul::e n::::eigc:lna~ci::: w;:lll n:: 

I deprive Applicant of all beneficial use of his property. 

I 

I, 
II 
if 
1/ 
I' I 

I! 
II 

II 
! 

26. The proposed design of the ISDS will not function 

properly and the granting of the permit and variances requested 

will be contrary to the public interest and public health. 

Based upon all of the documentary and testimonial evidence 

of record, I conclude as a matter of law: 

1. All hearings were conducted in accordance with the 

Rhode Island General LaI<Js, the Rules and Regulations of DEN for 

ISDS and the Rules of Practice and Procedure for the 

Administrative Adjudication Division for Environmental Matters. 

2. Individual SevJage Disposal System Regulation SD 

2.01(a) requires the Applicant to obtain a permit to install. 

construct, alter or repair an Individual sewage Disposal System. 
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I 3 . Application No. 8936-190 which includes the ISOS 

I design does not conform to the requirements of R.I.G.L. 

II § 42-17.1-1 et seq. and the Individual Sewage Disposal System 

il 
I 

II 
II 

I 
II 
II 

I 
Ii 
II 
i , 

Regulations which ',vere in effect on November 7, 1989, namely SO 

10.02, SO 10.07 and SD 15.02. 

4. The variances from Regulations SD 10.02, SO 10.07 and 

SO 15.02 which the Applicant requests are contrary to the 

purposes and policies set forth in R.I.G.L. § 42-'17.1-1 ~t seq. 

and the Administrative Findings and Policy of the Individual 

Sewage Disposal System Rules and Regulations. 

5. Applicant's appeal of the denial of the variances does 

not comply with Regulation SD 20.01, particularly section (d) of 

i said Regulation in that the Applicant has not met his burden of 

II 
I' 
II , 

proving by clear and convincing evidence that the wnste from t.he 

proposed disposal system to be installed will not pollute any 

i body of water; .. ,ill not crente a public or private nuisance; and 

II will not be a da)1ger to ",he public health. 

Ii 6. Applicant has failed to prove that granting of the 

'I 
I 
i 
I 

I 
I 
I 

II 
Ii I. 

II 
II I, 

variances requested and issuance of the Permit will not be 

contrary to the public interest and public health. 

042792 



:; 
i' 
'I 

I walter Kukulka 
AAD No: 91-002jISA 

Ii ISDS Application No. 
" il Page 41 

8936-190 

II 
II 
" II 

I! 
I,' , 
il 
I' II 
I 

,[ 
I' d 

7. Denial of the variances will not result in a denial of 

all beneficial usc of the property; therefore, a literal 

enforcement of the provisions of the Individual sewage Disposal 

system Regulations will not result in an unnecessary hardship to 

the Applicant. 

Therefore, it is hereby 

ORDERED 

1. Application No. 8936-190 and the request for variances 

from ISDS Regulations submitted by Applicant be and they are 

hereby DENIED. 

I hereby recommend the foregoing Decision and Order to the 
II 
Ii Director for issuance as a Final Order. 
II 
" 'I Ii 

II 
I 
i 
I 

I , 
I 

II 
'I 
II 
I 

Date 

I 042792 
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eJoseph F. BaU6n'i 
Hearing Officer 
Department of Environmental Hanagement 
Administrative Adjudica-tion Division 
One Capitol Hill, 4th Floor 
Providence, RI 02908 
(401) 277-1357 



, 
I 

Walter Kukulka 
AAD No: 91-002/ISA 
ISDS Application No. 
Page 42 

8936-190 

Entered as a Final Agency Decision and Order this 

",l,,~)2 __ +.~,~_~~ ________ ' 1992. 

,f ~L'0(~> 
Louise Durfee ("-"-"1--,+1----------
Director ) 
Department of Environmehtal 
9 Hayes street 

Management 

Providence, RI 02908 

CERTIFICATION 

I hereby certify that I caused a true copy of the within to 
be forward via regular mail, postage prepaid to Vincent J. 
Naccarato, Esq., Nardone, Turo & Naccarato, 96 Franklin street, 
P. O. Box 2976, westerly, RI 02891-0933 and via interoffice mail 
Sandra J. Calvert, Esq., Office of Legal services, 9 Hayes 
Street, Providence, RI 02908 on this ;)-7 ;/l, of 
April, 1992. 
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